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This volume brings together leading political scientists to explore the
distinctive features of the American political economy. The
introductory chapter provides a comparatively informed framework
for analyzing the interplay of markets and politics in the United
States, focusing on three key factors: uniquely fragmented and
decentralized political institutions; an interest group landscape
characterized by weak labor organizations and powerful, parochial
business groups; and an entrenched legacy of ethno-racial divisions
embedded in both government and markets. Subsequent chapters
look at the fundamental dynamics that result, including the place of
the courts in multi-venue politics, the political economy of labor,
sectional conflict within and across cities and regions, the
consolidation of financial markets and corporate monopoly and
monopsony power, and the ongoing rise of the knowledge economy.
Together, the chapters provide a revealing new map of the politics of
democratic capitalism in the United States.
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Introduction

The American Political
Economy: A Framework and
Agenda for Research

Jacob S. Hacker, Alexander Hertel-Fernandez, Paul Pierson,
and Kathleen Thelen

The COVID-19 pandemic that struck the United States in early 2020
amplified already-stark economic and political divisions and revealed
a nation unprepared to launch an immediate public health and
economic response. Whether it was the fragmentation of the
American federal system, the glaring racial and class disparities in
economic and health outcomes, or the weaknesses of America’s
tattered safety net, the crisis brought America’s distinctive mix of
multi-venue governance, limited social protections, weak labor power,
and loosely regulated markets prominently - and often tragically -
into display.

This book is about that distinctive US political-economic mix: its
sources, its dynamics, its consequences, and its contemporary



evolution. The contributors work within an emerging field that we call
“American Political Economy” (APE). In particular, they seek to
understand the interaction of markets and government in America’s
increasingly unequal and polarized polity. This agenda holds
extraordinary promise, both for understanding the dramatic
transformation of America’s distinctive political economy over recent
decades and for reorienting political science in productive directions.
As we explore in the Epilogue to this volume, the COVID-19 crisis
provides but one window - albeit a particularly revealing one - on
features of the US political system that current approaches to
studying American politics too often miss.

In recent years, these features have become the focus of a
growing number of scholars of American politics, as well as
comparative scholars who include the United States in their analyses.
Their pioneering work is referenced and showcased throughout this
volume. Yet there remains a large gap between what we know and
what we need to know about the American political economy. This
book seeks to narrow that gap.

In this introductory chapter, we lay out the foundations for our
effort. First, we clarify what we mean by “American political
economy” - which we see as both an important field of inquiry and a
broad approach to understanding how economic and political
phenomena are linked in affluent democracies like the United States.
To do so, we draw on and extend the vibrant research program in
Comparative Political Economy (CPE). The approach we advocate
emphasizes that politics is a developmental process in which
outcomes, institutions, and power relations are forged through long-



term conflicts within and across multiple institutional venues.
Crucially, these conflicts have spatial as well as distributional and
temporal dimensions - that is, they involve divisions between places
and across geographic boundaries as well as among people and
groups over time. Though the spatial dimensions of political economy
are important everywhere, America’s federal structure of governance
and territorially based elections foster particularly high-stakes battles
over “who gets what, when, how, where.”

Although our approach is inspired by CPE, our goal is to develop
a field of American political economy - a field with strong ties to CPE
but a disciplinary home in the study of American politics. With some
notable exceptions (e.g., Beramendi 2012; Iversen and Soskice 2015;
Kenworthy and Pontusson 2005; Martin 1991; Martin 2000; Martin
and Swank 2012; Wiedemann 2021), CPE does not focus much on
the key features that make the American political economy so
distinctive. Far more problematic, many students of American politics
pay strikingly little attention to these features. The result is that
highly distinctive and hugely consequential aspects of the American
political economy are too often neglected or taken for granted by the
enormous community of scholars studying the US polity.

In the next section of the chapter, we turn to what we see as the

three most important of these distinctive features. First, an unusual
“Tudor polity” featuring divided power, an outsized role for the
courts, and an emphasis on local self-rule (Huntington 1968) limits

many policy capacities of national authorities while encouraging
territorially grounded contestation within and among subnational
governments. Such contestation hinders the broad provision of public



goods and deeply affects the distribution of advantage and
disadvantage within the American political economy.

Second, these long-term conflicts feature a distinctive form of
interplay among organized interests. The nation’s peculiar
institutional terrain advantages political actors with the capacity to
work across multiple venues, over extended periods, and in a political
environment where coordinated government action is difficult and
strategies of evasion and exit from regulatory constraints are often
successful. These capacities are characteristic of organized groups,
not individual voters. Moreover, organized groups not only seek to
influence governance directly. They also seek to shape how and
whether political parties respond to voters, and they have vital
resources that parties and politicians want. Accordingly, despite
frequent elections and the valorization of representative government,
voter influence in American politics is highly mediated and
conditional. When voters matter, how they are mobilized, and what
they are mobilized for - all are powerfully shaped by the long-term
strategies of organized economic interests. Of particular importance,
we argue, is the “issue bundling” (Rodden 2018) that parties engage
in within America’s two-party system - the appeals, policies, and
identities they highlight and those they do not - as they try to
balance their need to attract voters with their desire to maintain
support among key organized interests.

Third, centuries of racial oppression and division have deeply
shaped the contours of the American political economy. Long-
established structures of public policy and social organization both
reflect and reinforce those embedded racial inequalities. In turn, this



entrenched order has profound effects not just on voter attitudes, but
on the basic structure of the economy, on contending interests and
their policy preferences and strategies, on the formation and goals of
party-group coalitions, and on the ways in which these coalitions are
advantaged or disadvantaged by America’s distinctive institutions.

A focus on these three key features of the American political
economy - multi-venue governance, distinctive interest organization,
and systemic racial division - can be used to address questions at the
heart of contemporary politics and governance. Indeed, a crucial goal
of this volume is to show that fundamental questions about politics in
the United States - fundamental in that they concern dynamics that
profoundly affect citizens, durably impact society, and powerfully
illuminate how democratic institutions work in market societies -
cannot be answered convincingly without attention to the core topics
and interactions just discussed.

Thus, in the latter part of the chapter, we take up three such
questions that our framework helps answer, drawing on the other
chapters in the volume as we do so. First, why has the organized
business community in the United States simultaneously narrowed its
goals and increased its power over the past generation? Second, why
has the mainstream conservative party in the United States - to a
degree unrivaled within the world of advanced democracies -
embraced a program of ethno-nationalist politics, antidemocratic
measures, inegalitarian priorities, and state dismantling? Third, why
does America’s early lead in the development of a postindustrial
knowledge economy based on urban density and digital technology
appear to be increasingly threatened? In answering these questions,



we highlight the analytic benefits of our framework for the study of
American politics as well as for CPE, especially when compared with
bodies of research that focus largely or exclusively on voter opinion
and electoral behavior.

Finally, we close the chapter by briefly drawing out what we see
as the most important payoffs of a new field committed to the study
of American political economy. These payoffs include a greatly
improved understanding of the relationship between economic and
political inequality, a deeper appreciation of how multi-venue
institutional dynamics shape the distribution of political power, and a
more sophisticated conception of the key role of geography in
political-economic conflict. Above all, we argue that a field of APE can
foster a stronger social scientific approach to vital substantive topics,
from America’s halting efforts to tackle climate change to the US
response to a global pandemic - topics of deep concern not just to
students of American politics, but to citizens and policymakers as
well.



Why a Field of “American Political
Economy”?

Political economy has multiple meanings in the social sciences. For
our purposes, the term refers to the study of how economic and
political systems are linked. As a field of inquiry, political economy is
premised on the idea - amply borne out by research in the field -
that these linkages are very strong and very important. Political
interventions deeply influence the shape of the economy. In turn, the
distribution of economic resources, patterns of economic activity, and
the incentives that those distributions and patterns create profoundly
influence the shape of politics. The field of political economy
investigates these linkages to strengthen our understanding of
processes of political and economic development that have far-
reaching effects on people’s lives.



The Gains from Comparative Political
Economy

The study of political economy within political science has been
markedly uneven.! The main places where research on contemporary
political economies has flourished are in the subfields of international
relations (which has a longstanding and vibrant research program in
International Political Economy—IPE), and in the subfield of
comparative politics, where it operates under the banner of
Comparative Political Economy. The IPE and CPE research
communities both have much to offer students of American politics.
IPE, for instance, has produced a rich literature on how American
political dynamics and economic development are linked to the United
States’ status as a global hegemon, and we take on board IPE’s basic
insight that the American political economy is distinctive because of
its central role in the global economy. Nonetheless, it is the latter
research community, CPE, that provides the primary intellectual
inspiration for this project.

CPE grew out of a fundamental realization: national variants of
capitalist democracies, even those with similar levels of income and
productivity, exhibit striking variation along important dimensions,
from inequality to unionization to corporate organization to women'’s
economic empowerment. Despite competition and cooperation
among these national systems, these differences have been very
durable (Hall and Soskice 2001). National systems change over time,




often dramatically. But their distinctiveness on fundamental
dimensions remains apparent.

Crucial to progress in CPE has been the recognition that politics
is a central source of these durable differences. In contrast to
dominant perspectives that emphasize the naturalness and
homogeneity of what we casually call “markets,” CPE has
emphasized that markets inevitably involve substantial governance
(Vogel 2018). All modern economies provide a range of public goods
(e.qg., infrastructure, research and development, public health, and
education). To different degrees, they also all protect against
damaging externalities (e.g., pollution, congestion, consumer injury,
and systemic financial crises). All provide citizens with at least some
basic safeguards against economic risks (e.g., poverty, old age,
unemployment, and disability). And all shape the organization and
strategies of key market actors (e.g., through regulations governing
union formation, capital markets, and the internal governance of
corporations).

The question, CPE has shown, is not whether governments
become deeply involved in the economy. Rather, it is the form of that
involvement. The deployment of public authority is universal within
modern market economies, affecting both the structure of the
“private” economy and the organization and behavior of those within
it. But sustained variation in national economies indicates that there
are many ways to construct markets and that different systems have
very different consequences for the lives of citizens and for the
particular kinds of economic activity that will flourish (Hall and
Soskice 2001).



The field of comparative political economy arose to understand
the political roots and effects of these enduring differences - hence,
political economy. Since the 1970s, CPE has developed into a vibrant
research program carried out by an intellectually pluralistic
community of scholars. This program has produced large cumulative
gains in knowledge drawing on diverse theoretical perspectives and
using multiple research methods - from quantitative and qualitative
analyses; to small-n and large-n cross-national comparisons; to
behaviorally and institutionally focused inquiries. No academic
community has contributed more to our understanding of how
democracies and markets coevolve over extended periods of time.

In the process, CPE has not just highlighted enduring differences
across national systems; it has also contributed to a broader
understanding of politics. Because of its comparative vantage point,
CPE has yielded crucial insights into how state structures, electoral
and party systems, and societal cleavages are shaped by the
interaction of markets and democracy. Even more important, CPE has
expanded our field of vision. This literature insists that we should

n

focus our attention “where the action is,” even if scholarly
convention might direct them elsewhere. Rather than assuming that
political power rests in, say, legislatures, analysts should turn their
gaze toward the diverse and often understudied arenas (from courts
to regulatory agencies to local administration to private coordinating
institutions like firms, banks, and trade associations) where
resourceful actors are actually trying to advance their interests.

The recognition that governance generates distinctive outcomes

across a broad range of venues and over extended periods of time



has brought to light features of politics that other analytic approaches
often neglected - including, crucially, the role of organized actors
with strong incentives to mobilize in ways that allow them to use or
shape political and market institutions. Precisely because these
patterns of governance are so consequential, powerful actors devote
extensive resources to shaping them. Often, these actors, alone and
in coalition, will be aligned with and operate through particular
political parties.

What CPE provides, in short, is a capacious view of politics that
extends the conventional focus on voters and elections to include
features of the institutional terrain that produce durable patterns of
economic governance - patterns that often give enduring advantages
to some actors over others.



Foundations of Our Approach

These insights animate our approach to the American political
economy. Drawing on CPE, we argue that a field of APE should be
centrally concerned with the ways in which institutional configurations
shape coalitional politics to produce long-term developmental
processes. Let us unpack each of these elements in turn.

The first insight that guides our approach is that political
economies comprise institutional configurations. Political institutions -
including electoral rules, the number and nature of veto points, and
the allocation of authority between national and more localized
government - have profound effects on the preferences, political
capabilities, and strategies of relevant political actors. Analyses that
take these institutional features for granted, or focus on single
institutions at a time, are unlikely to capture these effects.

The second insight is that political-economic outcomes are
forged within these institutions through coalitional politics. The realm
of durable, consequential policy often privileges organized interests.
While mass politics can influence what goes on in this realm, building
and transforming large-scale policies requires sustained efforts by
well-resourced and highly motivated organized actors, operating in
interaction (and often in partnership) with other similarly
institutionalized actors, especially political parties.

The third insight that animates our vision of American political
economy is that coalitional politics plays out within institutional
configurations through extended developmental processes. Policy



regimes are formed and reformed through multiple rounds of
contestation across multiple sites of political activity. Critical actions
rarely occur simultaneously or instantaneously, and most of them
have long legacies. Political economies carry their histories with them
- their economic organizations, industrial structures, and social and
political cleavages are all deeply influenced by previous political
contestation and its consequences. In a perspective focused on
developmental processes, then, institutional configurations and
coalitional politics are mutually constitutive of each other. Institutional
configurations shape coalitional dynamics, and in turn are shaped by
them.

This perspective also carries with it a central message about
political and economic power: it may be most consequential where it
is least visible. Resourceful and long-lasting political actors prefer not
to have to fight constantly for their interests; far better to embed
imbalances of power in durable arrangements within the political
economy, whether those be private market institutions, rules of the
political game, or entrenched public policies. Powerful actors and
coalitions often seek to organize governance in ways that effectively
remove important issues from direct political contestation, or ensure
that any consideration occurs within arenas and under constraints
that favor their interests. Indeed, this kind of agenda control may
well be the most significant product of sustained, effective political
pressure. As E. E. Schattschneider famously put it, “Some issues are
organized into politics while others are organized out”
(Schattschneider 1960: 71). The fact that some matters receive
limited or highly constrained attention in national legislatures or in




election contests, for example, should not be taken as a sign that the
matter is of marginal importance or removed from politics. It may
mean quite the opposite: that powerful interests have successfully
insulated preferred practices from popular or legislative challenge.

This insight is an organizing principle of this volume, and it
should be an animating principle of the field we hope to foster. Many
of the contributors to this volume investigate arenas and policies that
are outside the field of vision of conventional studies of American
politics, such as antitrust, intellectual property, the regulation of
credit, and the power of employers in labor markets. They do so not
because they deem these matters vital (though they often do) but
because some of the most powerful interests in the United States
deem them vital, investing enormous resources, time, and
organization into influencing their constitution and evolution. By
looking beyond one narrow set of formal political institutions (such as
legislatures) or one particular set of political actors (such as voters),
these CPE-inspired scholars avoid taking the scope of economic
governance as given and thus missing the power relations embedded
in taken-for-granted features of markets and politics. Unfortunately,
this sort of political economy has largely failed to develop as a
distinct area of research within the study of American politics.



Why Political Economy is Neglected in
American Politics Research

The lack of a vibrant field of APE is puzzling. Not only is the American
political economy highly unusual and highly important in the world
economy, but the American politics subfield itself is vast. Never in
history have so many political scientists studied a single polity. Yet
most “Americanists” have defined their subject matter in relatively
narrow and formalistic terms. Indeed, when students of American
politics speak of “political economy,” they usually mean the use of
formal modeling or economics-style research to understand politics,
rather than the study of how US economic and political systems are
linked. Work focusing on political economy as a vital substantive area
of American political life, though growing in scope and influence,
remains on the periphery of the subfield.? Instead, much of the
energy of Americanists has been directed toward the study of
individual political behavior: elections, public opinion, political
participation, and so on. This work may concern economic sources of
political behavior, but it often misses organized political action or how
political behavior is shaped by America’s distinctive political and
market institutions.

In part, this restricted focus reflects the odd division of labor
within political science. Because Americanists almost always study
American politics in isolation, they have limited incentive or leverage
to examine the striking differences among rich democracies. As a
result, they often take for granted highly consequential structural



features of the United States, whether these are institutional
peculiarities  (such as first-past-the-post  electoral rules,
presidentialism, the distinctive role of the courts, and a highly
decentralized form of federalism) or unusual characteristics of the
American economy (such as low rates of unionization, a large and
loosely regulated financial sector, and the weakness of encompassing
employer associations).

To be sure, there is a rich tradition of research on American
political institutions. Yet this work has a cabined quality that
undercuts its capacity to speak to issues of political economy. When
Americanists study governing institutions, they typically focus on a
handful of specific formal political institutions (especially Congress)
and not the many economic institutions that make up the political
economy as a whole (such as firms, banks, business associations,
and labor organizations). Just as significant, Americanists often study
institutions in isolation from one another, rarely considering the multi-
venue contestation so characteristic of the American political
economy. Indeed, even institutionally minded work is often grounded
in the assumption that voters and elections are where the action
really is. As a result, institutions are often cast narrowly as rules that
structure dyadic relationships of representation, relationships in which
electoral competition is the crucial backdrop for the actions of elected
officials.

This is not to say that students of American politics have ignored
issues of political economy altogether. An interest in these questions,
in part motivated by cross-national observations about America’s
unusual trajectory, was integral to a previous generation of work in



American political development (APD). Distinguished political
scientists including Richard Bensel, David Greenstone, Ira Katznelson,
Elizabeth Sanders, Martin Shefter, Theda Skocpol, and Stephen
Skowronek sought to understand the distinctive aspects of the
American state, the character of contestation over government
authority, and the development of organized groups and movements.
Not all this work centered on political economy. But compared with
research on American politics more broadly, pioneering APD work was
unusually attentive to the relationship between capitalism and
democracy and the coevolution of the American economy and the
American polity. Yet this strand of scholarship has become
increasingly cut off from the rest of the American politics subfield.
More important, APD is increasingly understood as the study of the
past, and often the distant past. As valuable as such work can be, the
ability to explore and explain recent wrenching shifts in the American
political economy cannot rest on historical analogizing alone.

In recent years, one of these wrenching shifts has become so
dramatic and undeniable that students of American politics have
found it impossible to ignore: the stark and growing economic divide
in the United States. Prominent political scientists outside the APD
tradition including Larry Bartels, Martin Gilens, and Nolan McCarty
have helped spark a flurry of pathbreaking research on inequality and
American politics. But despite the evident value of this new work, the
boundaries of the American politics mainstream have often
constrained it. Mirroring the larger subfield’s focus on what David
Mayhew described as the “electoral connection,” inquiries into
political inequality are typically framed around the question of



whether elected officials are responsive to the concerns of
nonaffluent voters or not. When, as is often the case, the conclusion

n

is essentially “no,” analysts often pivot, seeking better ways to
measure or conceptualize the dependent and independent variables.
Important as this work is, therefore, it typically leaves unaddressed
other features of the American political economy - beyond the
electoral connection - that might explain skyrocketing inequality and
corresponding gaps in political representation.

In short, central features of the study of American politics today
have hindered the development of a vibrant field of APE. Despite the
enormous intellectual energy devoted to understanding the American
polity, some of the most fundamental trends in contemporary
American politics receive too limited attention. These include the
massive economic dislocations wrought by the knowledge economy,
the stark imbalances of power between business and labor, and the
acute mismatch between sclerotic political institutions and turbo-
charged markets that have marked recent decades. These are not
just issues of utmost importance to policymakers and citizens; they
are central to understanding how American politics works. The lack of
a field of American political economy carries a heavy price.



The Benefits to Comparative Political
Economy

Applying these insights to the study of the American political
economy will not only deepen our understanding of American politics;
it will also enrich and inform our understanding of advanced
capitalism more broadly. For all the contributions that CPE has made,
it has, as noted, paid relatively little attention to the American
political economy. There are many reasons for this, including the fact
that American politics has been carved out as a stand-alone subfield.
Whatever the reason, the integration of the United States into cross-
national frameworks has been halting and limited.

Instead, much of the comparative research focuses on Europe’s
so-called coordinated market economies (CMEs). In these studies -
many inspired by the influential “Varieties of Capitalism” perspective
(Hall and Soskice 2001) - the United States often appears as little
more than a foil, the archetypal example of the alternative “liberal”

market economy (LME) model, in which economic relationships tend
to be mediated through the market, rather than the state or
corporatist institutions. The CME/LME dichotomy has had the salutary
effect of opening up cross-Atlantic comparisons (see also Kenworthy
2004; Pontusson 2005). But it has had the negative effect of blurring
the distinctions among LMEs; and it may also have discouraged CPE
scholars from digging more deeply into the particularities of the
American case (with some important exceptions, including, among
others, Martin 1991, 2000; and Prasad 2006, 2012).




Of course, such blurring really matters only if these particularities
are highly consequential. With respect to the American political
economy, they are. As work in International Political Economy has
emphasized, the United States is the world’s most important
economy, is home to many of the world’s most dominant companies,
and possesses outsized influence over international institutions, rule-
making, and standard-setting, as well as the privileges of a dominant
currency. At the same time, the United States is the largest example
of a consumer-driven economy (rather than investment- or export-
driven economy) based on high levels of household debt encouraged
by financial deregulation (a classification suggested by recent CPE
work in the vein of Baccaro and Pontusson 2016). More important for

present purposes, it is also an outlier - in many respects, a stark
outlier, even among LMEs - along dimensions fundamental to the
politics of postindustrial democracies. We will discuss these
dimensions at greater length in the next section. For now, we
highlight three of the most significant:

e A Fragmented and “Territorialized” State. The United States
has a uniquely fragmented political system. This has had a
profound impact on the evolution of the American political
economy, including structures of public policy, the organization
of economic interests, and the nature of basic cleavages and
coalitions. Distributional and power conflicts play out among
places as well as people, and among jurisdictions as well as
organizations. Contestation over economic governance is
situated within an extremely complex, spatially dispersed, and



decentralized multi-tiered, multi-venue space. Importantly and
unusually, courts play a central role in making policy and in
governing the relationships across these venues.

Fragmented Economic Organizations. By comparative
standards, both employer associations and labor unions have
limited capacity to solve economic collective action and
commitment problems. This fragmentation and the weakness
of labor and state institutions reduce the incentives for
individual firms to moderate their demands, accept regulatory
restraints, or adopt a longer-term perspective. Partisan
polarization, and especially the rightward tilt of the GOP, along
with changes in capital markets, have further exacerbated the
incentives of businesses to “go it alone.” While the “LME”
label calls attention to several of these features (especially
atomized interest organizations), the United States is
distinctive even relative to other LMEs on these dimensions.
Other LMEs share one or more of these characteristics. The
United States is an outlier with regard to all of them.

Deep Racial Cleavages. Racial divisions are constitutive of the
American political economy. They have often undercut support
for systems of compensation, redistribution, and public goods
provision, as well as for the mass organizations, such as
unions, that play a central role in representing citizens in the
market and politics. Coupled with federalism, racial divisions
have also played a profound role in shaping the spatial
development of the American political economy. Key features



of the American polity have encouraged the growth of racially

and economically exclusive social enclaves. Intense

segregation along class and racial lines not only discourages

the provision of inclusively provided public goods, such as

high-quality public education; it has also fostered the spatial

concentration of disadvantage, with profound consequences

for ethnic and racial minorities, but also for coalition formation

and policy contestation. The racial divide also feeds back into

mass politics by encouraging a reservoir of resentment that

can be politically exploited.

Although we stress the distinctive nature of US economic and
political arrangements, we are not arguing for a return to
exceptionalist conceptions of the United States. Instead, we believe
focusing on the unusual features of the American political economy
will both enrich the work of American-focused scholars and contribute
to the understanding of other advanced democracies. As we describe
in more detail at the end of the chapter, embracing an APE approach
points to new substantive outcomes and political-economic features
for comparativists to study.

No less important, exploration of the American political economy
can better integrate CPE and the study of American politics - and do
so on more productive common foundations than the relatively
narrow focus on elections, voter opinion, and representation that
often characterizes mainstream American politics work. There are
surely features of advanced political economies that are explained
well by focusing on variations in voter opinion or electoral dynamics.
However, we believe the greatest insights will come from integrating



such analyses into a framework that continues to place a heavy focus
on organized contestation over substantive issues and the institutions
that mediate that contestation.

Fulfilling all of the goals we have identified is too big a task for a
single volume, even one combining the research efforts of many
scholars. Our aim instead is to map the distinctive terrain of the
American political economy and begin filling in the ground-level
details for a few of the most important places on this map. In the
remainder of this chapter, we seek to situate the American case more
accurately within the broader world of advanced capitalism, identify
some central questions about the American political economy that
warrant extensive investigation, and highlight promising initial work
on some of these questions. In doing so, we hope to advance a
vibrant research program on this vital subject - one that
simultaneously broadens American politics research and enriches the
comparative study of advanced political economies.



Toward a Field of American Political
Economy

A good map provides two forms of guidance: it highlights the most
important features of the landscape, and it organizes them in ways
essential for navigation. Similarly, our approach identifies
fundamental features of the American political economy and explains
how they should guide our understanding. We focus on three such
linked observations and claims. First, because American political
institutions are so fragmented, the study of APE must grapple with
how conflicts are waged within and across multiple venues. Second,
in the context of such multi-venue conflict, analysts need to
foreground and conceptualize the distinctive challenges of coalition-
building among organized interests, within and beyond parties. Third,
the imprint of race is everywhere, and many of the most intense
ways in which racial divisions manifest themselves emerge more
clearly in a framework that emphasizes group contestation over
extended periods of time within an institutionally fragmented polity.



An Exceptionally Fragmented Institutional
Landscape

The American political system splinters public authority both
horizontally and vertically. This fragmentation at once encourages
gridlock and offers an unusually wide variety of venues for actors to
pursue their objectives. Horizontally, American political institutions
disperse power across different branches, incorporating a large
number of entry and veto points for policymaking. Vertically, the
United States delegates substantial governing authority to
subnational units (states, but also cities and localities) - authority
that in many other countries rests with national governments.
Relative to other federal countries, the United States also does far
less to standardize, subsidize, or coordinate the decision-making of
subnational governments (e.g., OECD 2016b). Four specific features
of this distinctive landscape stand out: an extreme separation of

powers, an often weak and fragmented bureaucracy, an unusually
powerful legal system, and a particularly stark form of
decentralization.

An Extreme Separation of Powers. All rich democracies contain
electorally generated veto points, but as Table 1.1 documents, the
United States is an extreme case (Stepan and Linz 2011). American

national institutions erect substantial barriers to new legislation,
requiring bills to clear two separate legislative chambers and
(typically) gain the assent of the president. In effect, the executive
and each chamber of the legislature hold a veto. Over the past four



decades, the Senate filibuster - an entrenched rule of Senate
procedure rather than a constitutional feature - has become an
additional formidable point of blockage in the system. The filibuster
allows 41 of the Senate’s 100 members - who, given
malapportionment, could represent as little as a tenth of the US
population - to block most types of legislation from becoming law. At
the same time, barriers to US constitutional reform are unusually
high. Not included in Table I.1 but no less significant is the power of
the American courts, which can also exercise a veto over legislation
and shape the way in which laws are interpreted and enforced.

Table I.1 Number of Electorally generated veto players in rich
democracies

Number of  Unitary state; Unitary state; parliamentary, Federal; parliamentary, Unitary state; bicameral,
vero parliamentary, bicameral but upper bicameral but the upper but upper chamber has
p]z]‘\:lﬁ(h: one EUHIC;HH(’T;HI (';).‘H”bﬂ’f ;[l{ ;\’5 veta C ;N{"”‘}(,‘T lf”!! rf?(' i]]’{’]h‘b(ﬂ' ”-'f,’d:&' veto, .‘-I'”H"

N =125 Finland, Greece, states lack a veto presidential system
Luxembourg, UK, Ireland Austria France (non-cohabitation)

Portugal, New
Zealand, Sweden,
Denmark, Iceland,
Norway

Number of Unitary state; Federal; parliamentary, Asynumetrically federal; Unitary state; bicameral but
veto parliamentary, bicameral, with upper parliamentary, bicameral upper chamber has weak
players: bicameral where chamber veto, and the with weak upper chamber veto, semi-presidential
two upper chamber has member states exercise veto power, but regions bave system
N=75 some veto power veto power only through  some constitutionally France {cohabitation)

Iraly, Japan, Netherlands — the upper chamber embedded veto powers on
Germany some, not all, issues

Belgium, Spain, Canada

Number of  Federal, parliamentary. Upper chamber bas veto. Frequent referendums in which a law passed by both houses can be

veto vetoed unless a “double majority” approve the law
players:  Switzerland and Australia

three

N=2

Number of  Federal, bicameral with both houses baving absolute veto. President bas veto that can only be overridden by a two-thirds

veto vate in both bouses. Standard process for amending the Constitution requires that three-fourths of states ratify an
players: amendment proposed by both bouses of Congress.
four N=1

United States

Source: Stepan and Linz 2011: 845.

The effects of this institutional obstacle course are not neutral.
As Kelly and Morgan emphasize in their contribution to this volume,



America’s extreme separation of powers creates the greatest hurdles
for those who seek to use active national policies to shape the
economy or to adapt such policies to changing circumstances over
time. By contrast, defending existing arrangements and policies - and
the power imbalances they embody - is much easier. Not only do
American political institutions generally favor those who back the
status quo, they also generally favor those equipped to operate
flexibly and durably across the nation’s extraordinarily complex
institutional space - a key reason why organized actors enjoy
important advantages.

A Fragmented - and Often Weak - State Bureaucracy. On top of
this institutional splintering, the United States features an unusually
weak and fragmented state bureaucracy (cf. Carpenter 2001; King

and Lieberman 2009). Regulatory power and prerogatives are
distributed across parallel but distinct agencies, across different
regulatory regimes at the state level, and across different venues,
with a large role for the courts. This fragmented system provides
uncommonly fertile terrain for powerful economic actors to pursue
aggressive strategies of regulatory arbitrage, exploiting wide gaps
between the jurisdictions, powers, and attentions of American
agencies. To take but one example of significance for contemporary
economic dynamics, the Department of Justice and the Federal Trade
Commission - one part of the executive branch, the other an

independent agency - share responsibility for antitrust enforcement.
Not only are the lines between these two federal entities blurry, so
too are the respective roles of the federal government and the states,



which have their own antitrust statutes and thus their own powers to
investigate and sanction companies for anticompetitive practices.

The American bureaucracy is also less professionalized and more
politicized than is the norm in other rich democracies. Incoming
presidents make over 4,000 political appointments within the
executive branch. Many of these individuals occupy critical nodes in
the policy process (Piaker 2016). By contrast, European Prime
Ministers appoint the top cabinet officials who can each bring in a few
policy advisors, but a permanent professional civil service largely
staffs the ministries.> Unlike European civil servants, who generally
undergo specialized bureaucratic training, agency personnel in the
United States mostly share a common educational and social
background with economic elites, leading them to lean more
favorably toward those elites (Kwak 2014). And even where

regulators operate in good faith, their sheer lack of independent
research and analytical capacity often renders them dependent on
private actors for data, information, and the expertise needed to
grasp the complexities of modern corporate arrangements (Awrey
2012; Baxter 2011; Wagner 2010).

An Outsized Role for the Courts. Another distinctive feature of
the American institutional environment is the highly influential role of
the courts. Indeed, in describing the persistence of premodern
“Tudor” arrangements in the United States, Samuel Huntington

(1968: 134) famously drew attention to the peculiar strength of
judicial review. Most European states, Huntington noted, separated
the legislative and judicial functions of the courts in the process of
state-building, while the two remained fused in the United States. As



a result, American judges possess “immense political influence” to
dictate to legislatures what the law should be. According to the
typology of judicial review assembled by Arend Lijphart (2012), only
Germany’s Federal Constitutional Court approaches the US Supreme
Court in its power.

A Particular Kind of Decentralization. Finally, political authority in
the United States is unusually decentralized. The United States is
hardly the only federal system. Yet other federalized democracies
either delegate more limited powers to state governments or include
coordination and leveling mechanisms, including extensive revenue
sharing, that inhibit the kinds of regime-shopping and fiscal
competition that are commonplace in the American context. Indeed,
the United States is the only rich federal system that has neither
general revenue sharing nor explicit equalization policies to reduce
inequalities in spending capacity across subnational governments
(e.g., OECD 2016). Thus, not only do state and local decision-makers
play an unusually prominent role in policy formation in the United
States, that role is unusually shaped by the inequality of resources on
which those decision-makers can draw (see also Kelly and Witko
2012).

Table 1.2 provides a summary of cross-national differences in

decentralization, identifying the level of government primarily
responsible for setting policy with regard to criminal justice, zoning,
and education in the United States, with comparisons to
England/Wales, France, and the federal states of Canada and
Germany. While this table necessarily simplifies complex details within
each country, one pattern stands out: control over important public



responsibilities in the United States is much more decentralized than
in other countries - even other federal countries like Canada and
Germany. In areas of policy that are particularly critical in the
knowledge economy - including education, zoning, transportation,
and taxation - states and localities loom large.

Table 1.2 Principal locus of authority for key policies?

4 Criminal Justice

Police Prosecutors  Judges Zoning Education
National UK UK UK UK UK
France France France France France

State/ Canada Canada Canada Canada Canada

Province

Local

"m

This extreme form of decentralization is an often-
underappreciated aspect of the American political economy (Lacey
and Soskice 2015; Soskice 2010), and it has profound effects. The
high degree of state and local autonomy “denationalizes” important

areas of public policy, exacerbating spatial inequalities by inhibiting
the sharing of resources and the pooling of risk. It also opens
possibilities for mobile actors to venue shop, maneuvering across
states and localities to find the most favorable structures of political
authority, often putting downward pressure on regulations and taxes.
Highly fateful as well, the extensive powers delegated to local
governments in the United States have long been a cornerstone of
durable racial inequalities. These decentralized powers have been
instrumental to the sustained use of government coercion against



racial and ethnic minorities, first in the form of Jim Crow and later
with the growth of mass incarceration, punitive policing, and stricter
rules for the receipt of public assistance (Gibson 2013; Mickey 2015;
Soss and Weaver 2017). In an era of deep racial inequities, they are
also heavily implicated in what is often called “opportunity hoarding,”

in which privileged communities use jurisdictional boundaries to limit
redistribution, in-migration, and the provision of public goods to less
affluent (and almost always more diverse) neighboring places
(Ereemark et al. 2020; Trounstine 2018).




Combat and Coalition-Building within a
Fragmented Polity

We come to the second central element of our approach: the
distinctive character of coalition-building among organized interests
within a multi-venue, multi-tiered political economy. As we have
emphasized, CPE has shown that conflict among organized interests
is central to explaining the enormous cross-national and longitudinal
variation in political and policy outcomes. However, scholars working
in the Varieties of Capitalism tradition have often downplayed the role
of organized interests in LMEs (where firms are seen to coordinate
through the market). In fact, these interests loom especially large in
the United States, though not, of course, in the way that they do in
more coordinated market economies. The same institutional
fragmentation that discourages private coordination creates distinct
opportunities for public influence. American political institutions have
always privileged organized actors capable of effectively navigating
its multiple sites of power. Recent developments in the broader social
and economic context have reinforced this bias, tilting outcomes
further toward economic elites.

For organized interests, political fragmentation has three major
effects: it generates veto points, it encourages heterogeneity of
preferences, and it facilitates venue arbitrage. These effects in turn
discourage certain kinds of group strategies, particularly those that
rest on the creation of encompassing economic organizations or long-
run credible commitments or that require the ongoing coordination



and updating of policy. Instead, organized interests are drawn toward
strategies, coalitions, and policy agendas that exploit veto points and
the decentralization of public authority - including those that rest on
the “structural” power that comes from policymakers’ sensitivity to
capital flight in the context of decentralized fiscal competition (Hacker
and Pierson 2002; Robertson 2018). In sum, the diversity and
multiplicity of venues in America’s fragmented system profoundly

alters the terrain of political contestation, advantaging organized
actors with the resources and reach to venue shop, while creating
powerful incentives for individuals and organizations to hoard
resources and free-ride on public goods provision.

The difficulty of constructing broad organizations and
coordinating policy is, of course, central to the idea of LMEs - they
are, after all, being contrasted with “coordinated” market economies.
Yet within the family of LMEs, the United States is at a distant
remove from its siblings as a result of its fragmented political
institutions (see, especially, Martin and Swank 2012). Moreover, it is

at a growing remove. In recent decades, rising elite polarization has
interacted with longstanding institutional fragmentation to raise the
barriers to national policy change ever higher (Binder 2003; but see
Curry_and Lee 2019). Gridlock not only means new challenges go
unaddressed; it also encourages policy drift (Hacker 2004) - the
growing mismatch between stalemated policies and changing social
circumstances - as well as subnational policy action (Grumbach
2018). The ongoing erosion of national administrative capacity has
only reinforced the incentives for powerful economic actors to work
to block government action and go it alone. It has also enhanced the



role of alternative sites of policymaking, especially the courts and
state governments - which has further increased the political
advantages of well-resourced groups.

The Power of Repeat, Multi-Venue Players. These political
advantages reflect a basic feature of contemporary American politics
that the mainstream focus on voters and elections too often
obscures. The same trends that complicate coordinated national
action make it harder for disorganized and diffuse interests to get
what they want. Organized interests of the sort just discussed thrive
because they have long time horizons and the resources to navigate
a complex institutional landscape. Disorganized interests suffer
because they do not.

Among these disorganized interests is the broad electorate.
Though voters hold the disciplining power of the ballot, they
nonetheless face a civic landscape of daunting complexity and
clouded accountability. Moreover, policy is increasingly made in
venues that are more complex and more insulated from direct
electoral oversight than are Congress or the presidency. Elections are
fundamental in all representative governments, and party coalitions
necessarily rest on the development of relatively stable alliances with
voters. But the same forces that give organized interests a stronger
hand in shaping the substantive products of governance - even if
only by holding public authority at bay - limit and make more fragile
the opportunities for voters to do the same (Arnold 1990). Recall
Schattschneider’s focus on the power of agenda control: as the

relative sway of the well-organized and highly resourceful grows,
their ability to shape the alternatives - to block those they disfavor



and move those they favor further from the reach of regular
contestation - also grows.

All of these tendencies are on vivid display in the American legal
system. In no other rich democracy is the judiciary or professional
legal expertise so privileged in policymaking, and this is especially
true in domains that affect business (Kagan 2019; Pistor 2019; see
also Bonica and Sen 2021). Exercising influence within the legal

system requires superior resources, specialized expertise, and the
ability to stay in the game for the duration, making it an ideal setting
for organized interests with all three attributes to spare. The courts
provide a low-profile arena in which well-resourced interests are able
to pursue their policy aims, strengthen their allies and weaken their
opponents, and even effectively nullify legislation or administrative
interventions they oppose, regardless of whether voters are favorable
toward those policies (Culpepper 2010; Rahman and Thelen, this
volume). It is an arena for the organized and resourceful, and for
repeat (rather than one-shot) players.

In a fragmented system, organization confers power, and durable
organization confers greater power. This not only privileges organized
interests within US policymaking, but also gives organized economic
interests a distinctive and important role within US party coalitions.
This is the central insight of recent revisionist work on the role and
nature of parties in American politics (Bawn et al. 2012). CPE has
always seen organized groups and political parties as closely linked.
Indeed, a major payoff of applying insights from CPE to the study of
the American political economy is the ability to draw on both classic
and recent scholarship on the linkages between parties, electoral




rules, and the representation of societal interests. For example,
scholars working in the CPE tradition have increasingly explored the
sort of spatial skews in representation and intensified urban/rural
cleavages that are central to the American electoral system (Rodden
2019).

The innovation of the new revisionist scholarship on American
parties is that such links take a specific and no less important form in
the United States, where parties and organized groups represent two
of the most durable and consequential vehicles for coordination in a
highly fragmented system. In part, this is a function of America’s
entrenched two-partyism, which reflects both federal electoral rules
and the centripetal pressures of a single, separately elected national
executive (Drutman 2020). Two-partyism increases the need and
incentives for parties to coordinate broad and durable coalitions
based on policy bundles that contain items attractive both to
resourceful repeat players and to ordinary voters. Especially in the
current era of nationalized party politics (Pierson and Schickler 2020),

in which regionally distinct factions within national parties are
vanishing, such coordination is no small challenge. As we have
argued, however, organized interests have gained relative advantage
over this same period, making them a more promising source of
coordinating power for parties with few other such sources.

In the revisionist scholarship on parties, these interests are cast
as “intense policy demanders” - organized groups that seek “to
capture and use government for their particular goals” and which in
return can offer money, expertise, personnel, and other valuable
resources to those parties and the elected and appointed officials



aligned with them (Bawn et al. 2012, 571; Krimmel 2017; Schlozman
2015). These intense demanders are so valuable to parties precisely
because coordination is so hard in the American system. Especially in
recent decades, organized groups have enjoyed marked advantages
over individual voters in bending parties toward their priorities,
particularly when those voters are not affluent (Gilens 2012; Gilens

and Page 2014). They are well informed, while many voters are

either loyal partisans or do not have enough information to
adequately distinguish party positions on complex issues (Converse
1964; Delli Carpini and Keeter 1997; Zaller 1992). They are able to
work across multiple sites of public authority, while voters have

difficulty holding politicians accountable when policy is being made in
obscure venues or through deliberate drift (Rogers 2017). And they
are in it for the long term, while voters who can be plausibly swayed
from one party to the other are typically focused on shorter-term
dynamics (Achen and Bartels 2016).

The field of American political economy that we advocate offers
an excellent opportunity to extend and refine this line of analysis. The
fundamental insight is that the agendas of parties - indeed, the full

range of actions by partisan officials, especially those that implicate
government authority - reflect not just voter preferences, but also
clashes among organized groups. Intense policy demanders seek to
influence parties precisely because they see parties as decisive
instruments for using the coercive power of government to impose
policies that have large enduring effects on a range of important
outcomes. The considerable role of organized groups in party politics
should thus be seen as one important dimension of the broader role



of organized interests in shaping the political economy. At the same
time, situating partisan contestation within the broader context of the
American political economy brings into clearer view another
fundamental feature of American politics - one that has been tied up
with party competition since the birth of the republic: the enduring
and evolving cleavage between those privileged by the US racial
order and those subjugated by it.



Race and the American Political Economy

No other rich democracy’s political economy has been more defined
by racial hierarchy than the United States’ (King_and Smith 2005;
Lieberman 2011). The distinctive demands of a Southern economy

built on slavery shaped the Constitution’s framing. Divisions around
race have reverberated through American politics ever since. Racial
exclusion and violence have so profoundly disadvantaged minority
groups in substantial part because they have become so deeply
embedded in the structure of the American political economy.

Seeing race as a constitutive feature of the American political
economy increases our appreciation of the multiple ways in which
racial division has influenced American politics. We think it only
strengthens our understanding of how race has shaped citizens’
political beliefs and behaviors - a principal focus of research on
“race, ethnicity, and politics” (REP) within the American politics
subfield. Yet we also think it opens up new opportunities to build on
pioneering REP work that has gone beyond this behavioral focus
(Michener 2019; Soss and Weaver 2017). Understanding the ways in
which race has shaped the American political economy helps us
better grasp the entrenchment of racially discriminatory economic
structures, the place of race and ethnicity in group and party
coalitions, and the ways in which America’s distinctive institutions -

including its distinctive welfare state - have placed significant bounds
on the scope and character of American racial progress.



The Racialization of US Policy. A principal reason that American
racial divisions run so deep is because of the ways they are
reinforced through institutions and policies developed over
generations. In critical ways, these discriminatory structures were
built on regional divides, resulting in sectional divisions in both
political representation and economic interests (Bensel 1584). After
the abandonment of post-Civil War Reconstruction, political elites in

former slave states built a “Southern cage” to contain and channel
the growth of the American state so it did not challenge the economic
and political hierarchies that characterized their “authoritarian
enclaves” within a putatively democratic polity (Gibson 2013;
Katznelson 2013; Mickey 2015).

With segregationists holding disproportionate power over
national policy, the American regulatory and welfare state developed
within that Southern cage. The result was a bifurcated system of
social provision that separated a largely white core of social insurance
from a disproportionately minority periphery of limited and
decentralized means-tested benefits (Liecberman 1998). The same

separation emerged in the nation’s unusual and extensive publicly
subsidized “private welfare regime” (Hacker 2002), including its
decentralized but highly subsidized system for encouraging home
ownership and higher education. As Thurston documents in her
chapter, tax-subsidized private provision in housing and education,
intersecting with differential access to credit, largely bypassed Black
Americans even as it fostered greater economic security and the
accumulation of assets among working- and middle-class whites.
Meanwhile, the United States’ heavy reliance on ostensibly private



employment-based health and retirement benefits - benefits that in
fact owed much to favorable tax policies and federal rules governing
collective bargaining - also divided the workforce into “insiders” and
“outsiders” based on access to private benefits, with Blacks and
other minorities much more likely to be outsiders. Because this
“submerged state” both provided and hid extensive subsidies for
whites, it undermined economic solidarity and encouraged white
resentment of the considerably smaller but much more visible
support available to the minority poor (e.g., King 1995; Mettler 2011,
2018).

Racial divisions have intensified, and in turn been intensified by,
the territorially structured elements of American governance. Physical
segregation is a hallmark of racial division, and, in the American
context, its consequences have proved especially profound. Recall
that the United States is a huge outlier in the extent to which it gives
local authorities latitude over such critical aspects of governance as
education, zoning, and criminal justice. These policies and institutions
greatly increase both the motivation for segregation and its
consequences. In her contribution to this volume, Jessica Trounstine
shows how powerful incentives for spatial segregation stemmed from
and then exacerbated differences in policy packages, and hence

preferences, among communities (Trounstine 2018 and in this
volume). Backed by influential political actors, public authorities
explicitly deployed racial criteria in constructing the urban and
suburban contours of modern America (\Weir 2005; Rothstein 2017).
These spatial divisions within an increasingly unequal political
economy strengthened the motives and the means for powerful




groups to cling tenaciously to “local control” as a way to maintain
their separateness and guard their privilege.

Just as opportunity is hoarded in the American political economy,
disadvantage is concentrated and institutionalized. Privileged enclaves
are mirrored in the development of what Soss and Weaver (2017) call
“race-class subjugated communities.” These communities are on the

receiving end of America’s intense isolation and stigmatization of
neighborhoods with large populations of low-income minorities.
Institutional incentives to sort and hoard, along with the decline of
industrial cities in the Northeast and Midwest, have created large and
durable disadvantages that cannot be understood without seeing the
development of the American political economy as racially constituted
(Wilson 1987, 1996).

A crucial dimension of this spatially structured concentration of
disadvantage is an extraordinarily expansive carceral state that
disproportionately ensnares minority Americans (e.g., Forman 2017;
Gottschalk 2006; Hinton 2016). Recent estimates put the total
number of incarcerated individuals at a staggering 2.3 million - a

more than four-fold increase since 1980 (Prison Policy Initiative n.d.;
Sawyer and Wagner 2020) and more than six times the level of the
typical OECD nation on a per capita basis (Hamilton Project 2014).
These burdens are disproportionately borne by minorities and in

particular Black men, who face lifetime risks of incarceration roughly
six times those of their white counterparts (Hinton et al. 2018). While

the drivers of mass incarceration are numerous, the unusually
decentralized system of US criminal prosecution plays a central role
(Pfaff _2017). Unlike in most other countries, these prosecutors are



typically locally elected officers with immense discretion. Often
running in low-turnout elections dominated by white homeowners
concerned about maintaining property values, these prosecutors have
strong incentives to be seen as tough on crime - and thus charge a
greater number of arrestees with heavier offenses (see also Lacey
and Soskice 2015).

Among the many profound ways that the carceral state shapes
the everyday lives of minority Americans are its deep effects on
American labor markets (Western and Beckett 1999). On a basic

level, the US system of mass incarceration pulls a significant swath of
men, disproportionally Black men without high school degrees, out of
continued schooling or the labor market. These effects persist beyond
time in prison or jail because employment options for those with
criminal records are so limited (Pager 2003; Western and Pettit
2010). While cross-national typologies often describe the United
States as having relatively unregulated labor markets, mass
incarceration is in effect a nationwide labor-market policy that
weakens the employment opportunities of some of America’s most
vulnerable workers, while contributing to the already-difficult
challenge of fostering robust collective organizations representing
workers without a college degree who have lost out in the knowledge
economy (Reich and Prins 2020; Western and Beckett 1999).

Indeed, once we see race as constitutive of the American
political economy, we see too that the fundamental cleavages that
have long run through the American working class are not only
ideational but also deeply economic. Institutionalized racial biases
now manifest themselves as stark economic divisions between, as




well as within, racial and ethnic groups. One such division,
highlighted in the chapter by Ansell and Gingrich, is related to
“positional competition” (Hirsch 1976). Goods that involve social or

spatial crowding create a dynamic of musical chairs, where limited
supply creates bidding wars. Intense, costly positional competition is
manifest in two cornerstones of the knowledge economy: housing in
the country’s most dynamic urban areas (Le Galés and Pierson 2019)
and the advanced educational opportunities that provide access to
high status jobs (Grusky et al. 2019).

Because of these self-reinforcing sources of positional advantage,
outright discrimination (though still tragically common) is no longer
necessary to preserve profound inequalities of opportunity. Increased
competition over key positional goods means that inherited assets
create durable advantages. With more and more resources required
to compete in these markets, those without such assets are shunted

to less-favorable niches. This is the context in which to understand
America’s huge racial wealth gap - typical Black households have
one-tenth the wealth of typical white ones, and this is true across
similarly educated households (Hanks et al. 2018; Mclntosh et al.
2020). Segregation in housing and employment and differential
access to credit also leave Black and Hispanic families uniquely
vulnerable to recessions and financial crises (Lowery 2013).

In sum, race is deeply embedded in structures of public and
private governance that define the United States’ distinctive political
economy. American capitalism is, and has always been, tied up with
“racial capitalism” (e.g., Darity, Hamilton, and Stewart 2015; Dawson

and Francis 2016; and Harris and Lieberman 2013; see also




Baradaran 2019; Rothstein 2017; Taylor 2019). These structures,
imbued with and defining of racial divisions, have profound effects on
how economic, social, and political life are experienced and
interpreted in the United States. Equally important, they have
profound effects on the nature of divisions among groups, and on the
prospects of either addressing or exacerbating those divisions
through political action, as we discuss in the next section.




Putting the Pieces Together

The three features of the American political economy that we have
emphasized - the extreme fragmentation of political authority, the
role of organized interests within this fragmented system, and the
centrality of racial (and associated spatial) inequalities - are both
descriptive and conceptual. That is, they both highlight some of the
defining characteristics of the American political economy and provide
a framework for understanding some of the most consequential
ongoing developments in the American political economy.

To illustrate that potential, we now turn to three questions of
immense contemporary importance: (1) why organized business in
the United States has simultaneously narrowed its goals and
increased its power, especially relative to organized labor; (2) why
the Republican Party in the United States has diverged from
mainstream conservatism abroad to embrace an increasingly extreme
form of ethno-nationalism, even while intensifying its insistence on
inegalitarian policies and antidemocratic measures; and (3) why the
nation’s dominant role in the transition to the knowledge economy
seems increasingly precarious as it fails to reproduce the necessary
political supports. In each case, we seek to show that our approach
highlights neglected questions and offers persuasive explanations.



The Growing Power of Business and
Economic Elites

In recent decades, American political science has had strikingly little
to say about the growing organization and influence of the United
States’ increasingly consolidated and politically muscular business
community. When scholars have tackled the topic, their approach has
generally reflected the constraining divisions of the subfield, focusing
on business’s role in a single domain (such as Congress) or particular
expressions of corporate power (for example, the donations or
lobbying of individual firms).

Although this work deserves applause, it also suggests the limits
of viewing the role of economic interests through the subfield’'s
restricted lens. Large-scale interests whose wealth and power are
grounded in economic production have a unique potential to
influence governance not just because of their massive resources but
also because of their central structural role in the economy. Over the
last forty years, corporations have aggressively deployed these
strengths, augmenting their activities and organization to prosper in a
political economy displaying weakening national policy capacity and
an increasing role for multi-venue policymaking. No less important,
the same trends that give business interests increasing leverage have
systematically weakened a key source of countervailing power:
organized labor.

How a Multi-venue Polity Favors Business. Our approach to
understanding organized interests starts with a simple premise:



economic interests try to achieve their goals using the specific tools
and venues at their disposal. Like journalists urged to “follow the
money,” those who study the political economy gain clarity by
seeking to understand what is at stake. This, in turn, means thinking
about policy substance. In most conflicts that bridge the economy
and polity, the critical prize is the ability to shape the terms,
distribution, and boundaries of economic governance, and the
contest for this prize is waged over an extended period and on
multiple fronts.

What makes this general proposition so crucial for understanding
the American political economy is that US business interests have
become increasingly well-resourced repeat players capable of
operating in multiple venues simultaneously (Hertel-Fernandez 2019).
In pursuit of the prize of policy control, organized interests have
effectively run roughshod over distinctions central to the American
politics subfield, from the traditional lines between federal, state, and
local policymaking to those delimiting the scope and interplay of
legislative and judicial politics.

Consider the corporate response to campaigns to raise the
minimum wage in US cities (e.g., Rolf 2016). Facing the prospect of
higher labor costs, businesses have increasingly taken advantage of
the overlapping jurisdictional power that states possess over lower
levels of government. As Hertel-Fernandez describes in his chapter,
business groups have worked with Republican legislatures to pass
laws barring cities from passing higher minimum wages in well over
half of states (Hertel-Fernandez 2019). Such patterns are also clearly
evident in state-by-state battles over climate policy, as extractive



industries mobilize to roll back laws supporting the production of
renewable energy (Stokes 2020).

Or consider the role of business in America’s distinctive legal
system. Rahman and Thelen’s contribution to this volume shows how
business interests have used their formidable capacities to reshape
the courts (see also Ash et al. 2020), with enormous consequences
for the political economy. Among many other examples, they have
eviscerated the once-common strategy of class-action lawsuits and
created the legal basis for sweeping mandatory arbitration and non-
compete clauses that have greatly reduced the legal - and thus

economic - power of workers (Colvin 2018; Colvin and Shierholz
2019; Staszak 2015).

The Distinctive Sources of Business Power. Another conventional
distinction that organized economic interests have exploded is the
line between market power and political power. As comparative
political economists have prominently argued (Braun 2020;
Busemeyer and Thelen 2020; Culpepper 2015; Culpepper and Reinke

2014), the power of economic interests is inherently linked to their
dual presence in markets and politics. That is, it is “structural” (Block
1977; Lindblom 1982; Witko et al. 2021) as well as “instrumental.”
When faced with policies they dislike, corporate managers do not
have to run to public officials; they can simply threaten to hold up
investment, stop production, fire workers, or relocate. When faced
with challenges to their market power, they can act unilaterally to try
to quash those challenges by adopting new production strategies,
corporate governance structures, or management techniques. In
turn, elected officials who recognize these structural advantages may



change their behavior to satisfy firm preferences or to accept private
exercises of power - even when firms do not use their instrumental
power to pressure them to do so. Politicians are especially likely to be
sensitive to corporate threats when the mass public is more
concerned about the economy, if capital is especially mobile, or if
their constituents are more likely to be affected by capital strikes or
layoffs.

America’s fragmented political system creates ample
opportunities for the exercise of structural power. By promoting
gridlock, it reduces the chance of authoritative responses to exercises
of market clout. By promoting decentralization, it allows mobile firms
to pressure local and state governments into adopting favorable
regulatory and tax policies (e.g., Hacker and Pierson 2002; although
see Ogorzalek in this volume for evidence on how the threat of
capital flight might be lower in some urban areas that businesses
desire to operate in, opening the door to more redistributive policies
and regulations). On top of this, as Naidu’s chapter in this volume

discusses, the tilt of American labor law toward employers has
accentuated these sources of structural power - because they not
only reduce the ability of workers to push back in the market but also
limit the extent to which unions can reduce business’s structural
power through negotiation over production, investment, and
relocation decisions.

Thus, the weakness and fragmentation of governing power in
the United States accentuate the ability of business to achieve many
of its key goals unilaterally. They also increase the relative
informational advantages of organized interests compared to public



officials. The effects are especially notable at the state level: in many
states, legislators serve only part-time, with barely any staff to help
them with research or drafting legislation. Well-funded business-
backed groups gain influence by providing the legislative language,
research, and political strategy that lawmakers might otherwise lack
(e.g., Hertel-Fernandez 2019). Even at the federal level, inadequate
resources and capacity sometimes force Congress and agencies to
rely on private-sector actors for information and data, reducing
incentives to robustly regulate firms (Carpenter and Moss 2013;
Drutman 2010). Together, these institutional conditions amplify the
power of firms and economic elites in ways that simply do not
register in most research on American politics (e.g., Ansolabehere et
al. 2003; Fowler et al. 2020; Smith 2000).

One important example is the growing power of asset-
management firms within the American political economy. The last

two decades have witnessed the rise of enormous financial entities
that combine extreme concentration of stock ownership with high
diversification. These powerful new actors exercise what Benjamin
Braun, in his chapter, calls “infrastructural power” (another form of
structural power) by virtue of their close connections to government
entities that oversee transactions in those markets, particularly
central banks (see also Braun 2020; on the more general role of
financial institutions in the Fed, see e.g., Jacobs and King 2016). Such
power was on display recently when the Federal Reserve turned to
one such firm, BlackRock, to manage the vast corporate bond
purchases it undertook in response to the COVID-19 crisis (Tett
2020). In effect, the priorities of asset managers are now a




fundamental influence on the calculus of public officials and the
corporations they regulate.

The Narrowing of Business Policy Objectives. It is not just the
nature of business power that has evolved; so too have the purposes
toward which that power is put. Where capital must contend with a
powerful state and strong labor movement, business managers
develop very specific expectations about which political demands are
realistic and which are not. Over time, firms facing greater
countervailing pressures adapt their business models to
accommodate these constraints, which further reinforces shifts in
their political objectives. In Europe, these constraints have
traditionally encouraged employers to adopt a longer-term, more
consensual perspective on production and underwritten more
equitable economic regimes (Huber and Stephens 2001; Martin and
Swank 2012; Streeck 1997).?

In the United States, by contrast, businesses have far fewer
incentives to compromise with the state or other social partners or to
adopt longer-term perspectives. American corporations are thus more
likely than their counterparts abroad to operate on a model where
they “smash and grab” and advance by “moving fast and breaking
things.” When mechanisms to enforce collective action are weak, free
riding is both rational and profitable. Why should corporate
executives voluntarily accede to proposals that would raise their taxes
or increase wages and labor standards when they know their
competitors may evade these constraints and when they have so
many strategies and resources to defeat them?



Many of today’s most dynamic firms grew precisely by taking
advantage of the weak regulatory and enforcement regime in the
United States. Amazon, for example, was able to establish its
dominance in the online retail sector in part by pressing ahead
aggressively before state, local, and federal officials had developed
approaches to taxing internet commerce, which gave them a major
advantage over brick and mortar stores. Other firms such as Uber
have had much more success in the United States than in Europe in
pursuing brazen strategies of defying the law altogether, flagrantly
ignoring existing transit and taxi regulations and daring cities to
confront them (Thelen 2018).

Developments in American capital markets reinforce this
pressure for short-term and narrow priorities. Financialization has not
just created new actors wielding enhanced powers; it has narrowed
the objectives these powerful actors pursue (see, especially, Davis
2009; Krippner 2012). The pressures of capital markets have
encouraged a massive concentration of wealth, driven the

“fissurization” of work through outsourcing and subcontracting
(Lazonick and O'Sullivan 2000; Weil 2014), and pushed firms to focus
on short-term returns, rather than on long-term investments (Davies

et al. 2014). Companies facing these incentives are encouraged to

seek favorable changes in policy or use labor arrangements that yield
quick quarterly returns but not necessarily long-term value (Galston
2015; Salter 2012).

Climate policy offers a striking example of corporate short-
termism. Despite the massive threats that global climate change
poses to the American economy - and despite encouraging if vague



statements of support from many business leaders - there is no
serious organized business constituency for reform. Instead, it is the
business interests that stand to lose the most from regulation of
carbon emissions - extractive industries and utilities - that have
figured most prominently in recent debates over climate change
legislation (Mildenberger 2020). These carbon producers have, in
turn, used all the veto points the fragmented US political economy
provides to stymie action, bringing federal litigation against new
federal climate rules, lobbying administrative agencies to roll back
regulations, and erecting roadblocks to state-level action (Skocpol
2013; Stokes 2020).

Labor's Weak and Declining Position. A key contributor to the

distinctive orientation of American employers is the relative lack of
effective societal checks on concentrated economic power. For many
of the same reasons that organized business has gained ground,
organized labor has sharply declined. In the United States today, a
mere 12 percent of full-time workers (including in the public sector)
are covered by union contracts, well below levels in most rich
democracies (Visser 2019).

The weak and declining position of labor is one of the clearest
and most consequential contemporary examples of policy drift, as
Kelly and Morgan argue in their contribution to this volume (see also

Galvin_and Hacker 2020). Labor laws developed in the mid-twentieth
century are completely mismatched to current economic and firm
structures (Andrias 2016). Business groups and individual firms have
taken advantage of this mismatch to adopt the most aggressive anti-
union strategies seen in the advanced industrial world (Logan 2006).




In contrast to Europe, where unions often bargain for entire
industries, American unions are legally required to organize individual
workplaces one at a time (for an extended comparative analysis, see
Thelen 2019). This unusual model further increases the incentives for
firms to oppose labor representation. Unlike in systems of sectoral
bargaining, individual businesses face a stark competitive
disadvantage from unionization - including higher private benefit

costs - because of competition from nonunion counterparts within
their industry.

The decline of American unions weighs heavily on outcomes
across the labor market. Given the racial constitution of the American
political economy, however, the impact on workers of color has been
disproportionately intense. Just as racial minorities were long locked
out of credit markets and opportunities for asset accumulation, they
were late entrants into the unionized workforce (Rosenfeld 2014).
Although the unionization rate of Black Americans (especially Black
women) exceeds the rate of their white counterparts, this is mostly
because they are more likely to be covered by public sector unions.
In the private sector workforce, Black Americans showcase the stark
erosion of labor unions and its negative consequences for vulnerable
workers outside of declining unionized sectors (\Windham 2017).

More recently, public sector labor unions have also come under
intense attack, as described in detail in Hertel-Fernandez’s chapter.
Public employment has been a critical means of advancement for
Black workers because private sector opportunities have remained
comparatively limited. Ironically, the disproportionate employment of
Black Americans in the public sector has allowed business groups and



other anti-union forces to tap into a powerful well of white racial
resentment, fusing animus toward minorities with perceptions of lazy
and undeserving government workers (Cramer 2016). Thus, the
highly successful campaign against public sector unions not only
threatens the already-tenuous economic gains that minority workers
have made, it also points to a second fundamental development our
framework helps explain: the rise of a business-backed party coalition

allying economic conservatives with racially resentful whites that has
gained increasing capacity to reshape the American political economy.



The Transformation of American
Conservatism

Even before the election of Donald Trump, the Republican Party stood
out among major conservative parties for its extreme positions on a
range of issues, including the role of unions and the welfare state,
openness to immigration, and concern about climate change (Hacker
and Pierson 2020). Since the election, comparativists and
Americanists alike have stressed the evident affinities between right-
wing populism in Europe and the appeals and electoral base of
President Trump and his party. Unlike fringe right-wing parties in
other rich nations, however, the Republican Party is both a plurality-
seeking conservative party and one closely allied with powerful
economic elites. The political economy approach that we have
outlined helps explain these unusual features.

The Spatial Political Economy of Grievance. In all rich
democracies, right-wing populism has thrived in nonurban regions
excluded from the main centers of the knowledge economy and has
featured strong elements of nativism, racism, and religious
chauvinism (Gidron _and Hall 2019). In the United States, however,
right-wing backlash has been able to draw on a particularly long,

ugly, and intense history of racial division. This deep reservoir of
racial resentment has widened the opening for the race-based
political appeals that have been central to the polarization of
American politics since well before right-wing populism’s current rise
(Jardina 2019; Mutz 2018; Sides, Tesler,_and Vavrick 2018). White




Americans’ perceptions of social protections - and indeed, the public
sector more generally - are highly racialized and have become more
so (Filindra and Kaplan 2020; Gilens 1999; Jardina 2019; Tesler
2012). Immigration-stoked demographic change has only heightened
and widened these racial perceptions and prejudices, especially in

communities that are still overwhelmingly white.

All this has created tremendous opportunities for political
strategies that play on racial and cultural divisions. As comparative
scholars have emphasized, right-wing populism resonates most in
contexts where inequality is rising (Tavits and Potter 2014) and where
highly stratified systems of education and social provision do
comparatively little for those most threatened by the decline of the
industrial economy (Iversen and Soskice 2019). Such highly stratified
systems, it should be recalled, are not just arbitrary outputs of
American governance. They are, in substantial part, a direct
consequence of a polity riven with racial cleavages. Thus, racial
divisions embedded in the American political economy exacerbate

unequal opportunity, weaken social protections, and channel
discontent with these realities into racial backlash. These divisions
also undercut support for policies that might create common cause
between disadvantaged whites and disadvantaged minorities and
weaken social organizations like unions that could construct cross-
racial coalitions (Frymer and Grumbach 2020). Understanding how
race constitutes the American political economy thus helps explain
how the economic and sociocultural foundations of America’s intense

ethnonationalist surge are deeply intertwined (Hacker and Pierson
2020).




Coalition Politics and “Plutocratic Populism.” An essential and
distinctive feature of American right-wing populism is that it has
accompanied, and broadly reinforced, the rising political power of
business and the wealthy. Economic elites are central to the backlash
coalition organized and mobilized by and through the Republican
Party. While forces of right-wing populism have emerged in many
countries, the United States is unusual in the extent to which these
forces have taken root in the mainstream right, and become allied
with the most potent business coalitions and the lion’s share of
politically active wealth. The result is an American hybrid of
ethnonationalist backlash and inegalitarian policymaking that might
be called “plutocratic populism” (Hacker and Pierson 2020). The

ethnonationalist backlash has gotten most of the attention, but
central to this unstable but powerful hybrid is the ability of the
Republican Party to attract key business interests with extremely
conservative economic policies.

We have already discussed why American business interests are
uncommonly narrow and short-term oriented. Although there are
pockets of corporate leadership that have invested in alternative
outcomes, key features of America’s political economy militate
against elite collective action on behalf of positive-sum policies. The
economy’s biggest winners have a strong desire to protect their
gains. The pervasive generation of wealth through low taxes and
efforts to weaken countervailing institutions offers considerable
incentives to support an anti-statist agenda. Meanwhile, the intense
commitment and free-rider problems that we have discussed



encourage particularism and short-termism and undercut a potential
centrist coalition.

Nowhere is this behavior clearer than in the United States’ failure
to address climate change. The Republican Party stands alone among
major parties in advanced democracies, not just rejecting efforts to
regulate carbon emissions but denying the very existence of human-
caused climate change (e.g., Batstrand 2015). In turn, the GOP’s
positions reflect a close alliance with powerful libertarian donors and
extractive business interests (Hacker and Pierson 2016; Page et al.
2018; Skocpol 2013; Skocpol and Hertel-Fernandez 2016; Stokes
2020).

The Vulnerability of American Institutions. As we have noted, the
Republican Party is a traditionally mainstream party that has become
a right-wing insurgent force. How can a plurality-seeking party that is
capable of capturing Congress and the White House successfully use
themes and tactics that are elsewhere the stock-in-trade of right-wing

parties largely unable to form governing coalitions? Once again,
America’s political institutions play a starring role. The same
fragmentation that advantages business allows a unified party reliant
on elite money and rural support to translate intense minority
sentiment into a strong hold on governing power.

American electoral arrangements amplify the influence of rural
areas in two distinct but related ways. First, they give the party that
dominates rural states a strong edge in the Senate, since even the
least populous states get two senators. Indeed, Republicans have
held the Senate for over half of the past twenty years, despite not
having won a majority of votes cast in Senate elections in all but two



of those years (Brownstein 2020). Some of this edge also carries over
to the Electoral College - America’s atavistic means of electing the
president, which gives each state Electoral College representation
equal to the combined number of Senators and House members in
Congress and which has twice in the past quarter century allowed
Republicans to win the presidency while losing the popular vote.

Second, the growing strength of the GOP in non-urban areas
makes it easier for Republicans to maximize the translation of votes
into federal House and state-legislative seats. Given the
contemporary urban-rural divide, when parties are sorted
geographically and seats allocated through single-member-district
elections, densely populated urban areas inevitably feature large
numbers of “wasted votes,” enhancing the relative power of rural
voters. The unusual decentralization of US electoral administration
allows state-level Republicans to magnify this advantage, giving them
an edge in drawing districts that concentrate Democratic voters in
urban districts (Powell et al. 2020; Rodden 2019). Such partisan
gerrymandering has been crucial to recent GOP success at the state
and national levels (Hacker and Pierson 2020).

Republicans’ plutocratic-populist coalition also benefits from
political institutions that allow national minority sentiment to capture
a majority party and the presidency. This is a path to power not
available in parliamentary democracies using proportional
representation, where minority factions may be able to join governing
coalitions but lack viable routes to unified power. The unusually large
role of the courts comes in here, too, for the party’s dominance in
specific states and regions has allowed social and economic



conservatives to join forces in state judicial elections. At the national
level, control of the Senate and presidency has allowed the party to
stack a federal bench that has enormous power to block and alter
federal policy for decades to come. Since 1988, Republicans have lost
the popular vote in every presidential election but one; yet they have
appointed six of the nine justices on the Supreme Court. Thus,
America’s peculiar form of right-wing populism is rooted in, and in
turn has reinforced, the unusual structure of the American political
economy.

These dynamics also have stark implications for American
economic policy. Even if they coexist with ongoing, if imbalanced,
democratic contestation, these patterns pose a very specific
challenge for the United States as it continues to transition toward an
urban-based knowledge economy.



The Sustainability of the American
Knowledge Economy

The rise of the knowledge economy constitutes a profound economic,
social, and political rupture (Boix 2019; Iversen and Soskice 2019). In
all rich nations, it has fundamentally altered economic relationships,
policy demands, and the political coalitions that underpin them.
These effects have been particularly profound in the United States,
long on the leading edge of this transformation. As the character of
America’s right-wing reaction suggests, however, not all of these
effects are conducive to the nation’s continued leadership in the
transition to a knowledge economy.

In his contribution to this volume, David Soskice brings together
both traditional and novel explanations for the United States’
remarkable early lead. The nation’s superpower role and its massive
national security apparatus gave it an enormous head start, laying
the foundation for spectacular growth in emerging sectors of the
knowledge economy (Schwartz 2019). The national security state did
not just bankroll key technologies; it also incorporated commercial
goals into its contracting to attract private partners and advance
innovation (Weiss 2014). Unmatched federal spending provided a
huge R&D boost, generated a large pool of workers with advanced
skills, and seeded the key technologies that continue to drive private-
sector innovation (Lazonick and Mazzucato 2013).

Beyond the United States’ superpower status, many of the
distinctive features of the American political economy that we have



emphasized encouraged the continued rise of the knowledge
economy. Emerging powerhouse firms, Soskice notes, clearly
benefited from the sheer scale of the American market. But these
firms also thrived in a context of flexible (often weak) and
decentralized governance, permeable boundaries among professions,
a large and very competitive system of higher education, and flexible
and ample supplies of financial capital.

Because the United States led the transition to the knowledge
economy and continues to dominate its frontier sectors, research on
the American political economy can provide substantial insights into
the political dynamics associated with this transition. At the same
time, the unique features of the United States explored in this
chapter appear to have made it increasingly difficult for American
policymakers to develop and adapt the appropriate institutions and
policies for continued success in the knowledge economy, especially
as more and more countries position themselves to compete in the
same economic space. Though top American firms seem likely to
dominate global commerce for some time, the systemic US
advantages that fostered them may not. These challenges, too, carry
important implications for CPE as well as for American politics
research.

We focus on four strains in particular: the capture of key markets
by leading firms, wage stagnation and firm labor market power, the
under-provision of public goods, and the intensifying spatial
inequalities that have come together with organized business power
to propel an intense political backlash.



From Leadership to Capture. As Schwartz notes in his
contribution to this volume, one of the key features of the transition
away from Fordism is the increasing centrality of employment-poor
but intellectual-property-rich firms at the top of deeply fissured value
chains. These firms have benefited from several features of the
American political economy. They have been able to exploit intense
fragmentation and weak state capacity to develop new markets and
expand rapidly to achieve dominance within them. They have also
been largely unimpeded by organized labor, whose beleaguered
representatives present few obstacles to business strategies that
have emphasized labor shedding (Davis 2015; Weil 2014). And they
have benefited from abundant capital, fed in part by skyrocketing
inequality (Braun 2020; Kenney and Zysman 2019). Vast reserves of
private capital have allowed prominent companies like Uber to take
losses year after year as they scale up and to blow through
regulatory barriers and then absorb the resulting fines and legal costs
as the price of market dominance (Cremers and Sepe 2018; Frisch
2016; Pollman and Barry 2017: 384; Rahman and Thelen 2019).

These advantages for individual firms, however, may be much
less conducive to the continued strength of the knowledge economy
overall. Increasingly, the actors who spurred new markets are
capturing them. Some of the most dynamic sectors display inherent
tendencies toward monopoly; without real pushback, little stands
between superstar firms and winner-take-all outcomes. America’s

fractured regulatory landscape allows companies to exploit
jurisdictional competition, while the veto-ridden institutional terrain at
the national level provides ample opportunities to engage in blocking



strategies to head off regulatory challenges. The fiercely deregulatory
turn of the Republican Party, spurred by intense corporate
mobilization, has further undercut the prospects for effective
regulation, as has the rightward turn of the nation’s courts.

All these factors have promoted the uncommonly high level of
economic concentration that now characterizes the American political
economy (Christophers 2016; Philippon 2019). Consolidation is
especially pronounced in the most visible tech firms, but the
dominance of corporate giants is becoming pervasive across all types
of sectors from retail hardware to amusement parks to meat
processing (Leonhardt 2018; Philippon 2019). In turn, rising market
power not only increases the political influence of these corporate
players and their ability to quash potential upstarts; it is also a key
factor in the mixed fortunes of American workers (Marinescu and
Hovenkamp 2019; Autor et al. 2017).

Wage Stagnation and Employer Power. Growing concentrations
of wealth and corporate power are implicated in two of the more

puzzling dynamics of the US labor market: wage stagnation despite
years of employment growth, and declining labor force participation
relative to the recent past as well as to contemporary trends in other
rich democracies. Even before the COVID crisis, real wages for the
average American worker had risen a mere 3 percent since the 1970s
(and declined for the bottom 20 percent). A key reason, as Naidu
argues in his chapter, is employer power in the US labor market
(Naidu et al. 2018; see also Azar et al. 2020; Nunn et al. 2018), with
estimates suggesting that labor’'s share of economic output would




have been 10 to 23 percent higher if US labor markets were
competitive (Naidu et al. 2018).

One important factor in the rise in employer labor market power
is the decline of countervailing pressures on business, like vigorous
workplace standards enforcement and a vibrant labor movement.
Another factor, especially pronounced in less urban areas and
therefore critical in the politically fraught geographic polarization of
the US economy, is employment concentration (Marinescu and
Hovenkamp 2019; see also Benmelech et al. 2018; Bivens et al.

2018). As corporate consolidation has shifted firm headquarters and
operations into dense urban areas (Manduca 2019; see also Nunn et
al. 2018), smaller cities and towns suffer reduced employment
opportunities for workers and therefore less worker bargaining power,
dampened local spending, declining civic and charitable involvement
of local corporations, and the continued exodus of educated and

younger residents.

Under-Provision of Key Collective Goods. We have already
stressed that racial cleavages in the American political economy
undercut the political capacity to supply public goods. We have also
emphasized that the institutional terrain of the American political
economy actively encourages negative or blocking power, and tends
to discourage long-term collective action to support broadly
distributed opportunities and public goods. Pressures on firms to
generate short-term returns for their shareholders reinforce these
tendencies. Instead of investing in future innovations, firms sitting on
huge piles of cash have strong incentives and few countervailing
disincentives to direct those resources to shareholders. Once virtually



nonexistent, stock buybacks have soared. The pharmaceutical
industry offers one striking example: from 2006 to 2015, eighteen of
the largest publicly traded drug companies spent more on stock
buybacks and dividends than they did on research and development
(Lazonick et al. 2017).

The problem is not limited to corporate investment. Public R&D
spending has taken an even more significant hit. As Barnes points out
in her contribution to this volume, fragmented political institutions
and intense economic inequality in the United States have interfered
not only with redistribution but also with knowledge investments that
yield broad aggregate benefits. Over the last half century, R&D
spending by the federal government has plummeted as a share of the

economy, falling from a peak of nearly 2 percent of GDP in the mid-
1960s to around 0.7 percent in the late 1990s, before rebounding
slightly in recent years. The United States, once the biggest public
spender by far, now ranks ninth in the world on government R&D
expenditures as a share of GDP. Excluding defense, the United States
ranks thirty-ninth (Hacker and Pierson 2016).

The United States is also losing its leading position in education.
Success in knowledge economies depends crucially on broad access
to high-quality education and training at all levels. Yet, as we have
seen, local control and segregation produce vast disparities in the
quality and outcomes of K-12 education across the country (see also

Ansell and Gingrich, this volume). The United States also continues to
lag behind Europe in offering early childhood education and high-
quality vocational education and training, as well as in providing
retraining for adults through active labor market policies. With regard



to higher education, where the United States was once the clear
leader, many European countries have now surpassed American
outcomes (Barnes, this volume). The costs and financing of college
have turned high-quality education into a rationed, positional good
that preserves the best opportunities for the most privileged
segments of society (Mettler 2014). Corporations may be able to find
qualified workers - at times by importing them from abroad - but

future innovations and opportunities may be lost because of the
erosion of public goods that built America’s knowledge economy.

Spatial Inequality. As we have emphasized, the field of American
political economy must rest on a deeper understanding of the spatial
dimensions of politics and economics. The knowledge economy
encourages and thrives within urban agglomeration economies,
generating and reinforcing urban-rural cleavages as it develops. In
the United States, these trends have intersected with longstanding
patterns of resource hoarding and free riding to undercut the public
policies and political coalitions necessary for both broad access to
economic opportunity and long-term public investments in
infrastructure, housing, and education.

Spatial divides are felt most acutely in the growing rural-urban
cleavage in American politics. Yet they also run straight though some
of the country’s most dynamic urban centers. Exorbitant housing
costs - driven in large part by the exclusionary zoning policies
described in Trounstine’s and Ogorzalek’s chapters - force the lower-
income (disproportionately minority) workers who service knowledge
economy professionals further to the geographic periphery. These
emerging divisions have transformed long-standing relationships



among distinctive regional economies and between states and cities
within those regions, as well as patterns of national political
contestation. In short, they have reshaped the spatial political
economy - in ways that have sparked intense backlash against the
knowledge economy itself.

The United States continues to drive innovation across the globe.
Yet the dynamics we have outlined underscore the ways in which the
fragmentation of American public governance has actively promoted
intense concentrations of private wealth and deep geographic and
racial divisions. As the chapter by Grumbach, Hacker, and Pierson
outlines, the major party coalitions today build on these
concentrations and divisions at both the state and national levels.
New economic realities may advantage urban “blue” places, but
longstanding institutions and policies advantage nonurban “red”
places. In these politically pivotal areas, a combination of corporate
power and racial resentment feeds backlash against the knowledge
economy and limits the development of a positive-sum model for
encouraging its continued growth.



The Payoffs to Developing a Field of
American Political Economy

The premise of this volume is that a better picture of the American
political economy will offer new perspectives and opportunities for
both students of American politics and students of comparative
political economy. We have discussed these payoffs throughout this
chapter. To close, however, we want to highlight three that are
showcased in the chapters to come: a stronger grasp of the links
between economic and political inequality, a deeper understanding of
the spatial dimensions of political economies, and a sharper focus on
the central importance of governance, especially on issues like
climate change and health care where the stakes are enormously
high.



Understanding the Link between Economic
and Political Inequality

As we have noted, scholars have amply documented the ways in
which government decisions tend to favor the wealthy in an era of
rising inequality. Useful as this work has been, however, much of it
has focused on the question of whether public policies or elected
officials are responsive to affluent versus lower-income Americans.
This is an important question. But it is not the only way to think
about how economic advantage translates into political power.

A focus on the American political economy as a whole shifts our
gaze. As we have seen, there are many, many ways that advantaged
actors can bring about favored outcomes without directly affecting
public opinion or election results. Perhaps the most important - and
hardest to see - are the ways in which they can change and exploit
institutional rules so that the decision-making processes are stacked
in their favor. Under these circumstances, economically powerful
groups tilt the entire terrain of policymaking toward their preferences,
well beyond any single election or legislative debate. Even better
from their standpoint, they make such outcomes look like “natural”
products of the market or inadvertent consequences of policy
inaction, when both the market and the inaction are, in major part,
engineered.

Furthermore, a political economy perspective draws attention to
some of the most important yet least examined actors in the US
policymaking process: businesses and the coalitions that represent



them. It is these well-resourced organizations that are often most
invested and best positioned to compete in long-run “organized
combat” over policy across multiple institutional venues (Hacker and

Pierson 2010). In addition to their control over resources that elected
officials value, businesses are constituent parts of, and key players
within, the market economy. (The same is true of labor, though it is
in @ much weaker position in the United States.) By virtue of their
role as employers and investors, businesses possess structural power
they can leverage in ways unavailable to most other political groups
(for a new examination of elite structural power in Congress, see
Witko et al. 2021).

We have emphasized that the power of economic elites also
stems from their greater ability (in general and relative to other
organized interests) to move effectively across sites of political
contestation. Students of American politics tend to study political
institutions one at a time, but the most influential political actors
often operate across all of these venues more or less simultaneously.

Indeed, the influence of these actors rests in significant part on their
capacity to work across venues to constrain, redirect, or evade
exercises of political authority. A multi-venue perspective makes this
clearer and, in doing so, provides a more accurate picture of key
actors’ relative power, as well as the purposes to which that power is
put.

Comparativists have typically been more mindful of organized
interests and their influence. But besides bringing this important
focus to the American political economy, our perspective highlights
some aspects of group and power dynamics that are generally



neglected in CPE as well as American politics research. In particular,
our framework underscores the tendencies toward monopoly and
monopsony in the knowledge economy, the heightened role of
financial asset managers, and the special role of the courts and
regulatory structures in policing (or not) these developments. These
emergent sources of structural and instrumental power may translate
into influence over economic governance, depending on countries’
existing political and economic regimes. Such influence can be
heightened by venue-based competition in decentralized political
settings - a dynamic prominent within the American political
economy, but also of great, and perhaps increasing, importance in
other countries and supranational institutions (such as the European
Union), too.



Emphasizing the Spatial Dimensions of
Political Economy

Political economies operate across geographic space, and different
political institutions distribute power and resources across that space
in different ways. In the United States, these spatial dynamics are
unusual. They also have profound effects.

The highly decentralized form that federalism takes in the United
States is a fundamental feature of the American political economy. In
the US federal system, not only does very broad state and local
autonomy overlap with, and often supersede, federal authority; this
extreme fragmentation is coupled with very modest transfers to
reduce fiscal inequalities and, in many cases, with relatively limited
national (or state) standards. This distinctive combination is critical to
the evolution of policy structures and political cleavages within the
United States.

Nowhere is this clearer than with regard to America’s deep
urban-rural and intra-urban conflicts over public goods, with their
heavy overlay of racial division. Students of American politics and
scholars of CPE alike can benefit from a heightened recognition that
structures of strong local autonomy offer a critical institutional means
through which racial cleavages can be stoked, built into policy and
institutions, and insulated from challenge. These spatial divisions
shape and reinforce stark inequalities in structures of opportunity. In
turn, these inequalities can become fundamental contributors to party
strategies and coalition formation.



The spatial aspects of the American political economy take on
even greater prominence because of the constitution’s territorially
based structures of representation. Winner-take-all single-member
districts, the US Senate, and the Electoral College all overrepresent
rural areas at the expense of urban ones. Cities are economically
advantaged in the knowledge economy, but politically disadvantaged
in American politics (Rodden 2019). As a result, the policies preferred
by the most economically dynamic places tend to be underprovided
at both the state and federal levels.

Both these points are clearly relevant for comparative political
economists and Americanists alike. And both are likely to become
increasingly important with the transition to an innovation-oriented
economy grounded in urban agglomerations. If cities are the engines
of growth for knowledge-oriented industries, then the success of a
country’s transition to, and maintenance of, a strong knowledge

economy will depend on the degree to which its political institutions -
and the party coalitions that form within them - give voice to the
priorities of urban areas, mitigate inequalities within these areas, and
dampen spatial cleavages between them and rural areas. The chapter
by Ansell and Gingrich illustrates the potential payoffs to a
comparative perspective on these questions, showing how electoral
arrangements powerfully mediate political conflicts across places.
Such work will be important to illuminating not just the sustainability
of knowledge economies, but the concord and governability of
diverse societies - and even the fate of the planet itself.



Climate Change and other Substantive Stakes
of Governance

Ultimately, the field of American political economy demands that we
care about what government does. Not only is policy the main prize
of organized interests; it is also a powerful influence on the terrain of
political conflict itself. Students of American politics often approach
their work starting from either voter behavior or formal institutions.
Drawing from CPE, we have argued instead for starting with the ways
in which public authority is exercised to shape the interaction of
markets and government. The advantages of this approach are
clearest when we look at the most consequential conflicts shaping
modern political economies. We have touched on many such battles;
we close by emphasizing what may be the most fateful.

Climate change poses an existential choice: either current
growth models built on fossil fuel extraction will end, or life as we
know it will. A rich and growing body of scholarship examines the
political dynamics shaping national responses to this crisis (see
Bernauer 2013; Mildenberger 2020; and Stokes 2020 for good
reviews of the comparative and US-focused literatures). Yet much of
this work is centered either on the general collective-action problem
posed by climate change (at both the national and international
levels) or on the general features of public opinion and individual
psychology that make a response to this problem so difficult. Despite
these general challenges, there is enormous variation in how and to
what extent countries have responded (Mildenberger 2020). In other



words, some countries have tackled the collective-action problem
better than others. Moreover, these differences seem to reflect
variations in institutions and organized interests more than the
specifics of public opinion. Indeed, even within the United States,
public opinion is a poor guide for explaining state-level ambition in
climate initiatives (e.g., Borick et al. 2015; Stokes 2020).

The hostility of the American political economy to bold climate
policies highlights some of the biggest institutional and organizational
barriers to action. Although the federal structure of American
government has facilitated subnational breakthroughs in some states
(e.g., Rabe 1999), these steps have generally proved fragile and

nowhere near what is necessary to avert warming trends (Stokes
2020). Meanwhile, the national response has been slow and erratic.
Our approach helps explain why. The central insight is that tackling
climate change involves imposing losses on a highly resourceful
sector of the business community that profits from its ability to
offload huge external costs on society and stands to see
untransferable assets extinguished if these costs must be internalized
(e.g., Farrell 2016; Kim et al. 2016; Mildenberger 2020; Stokes 2020).
The problem of tackling climate change thus hinges on how the
organization of interests, the character of party competition, and the
structure of political institutions weakens or empowers these sectors
(Skocpol 2013; Stokes 2020).

For all the reasons we have elaborated, the American political
economy is highly favorable to such interests. The US response to
climate change is thus a revealing example of the kinds of power
imbalances and policy challenges that our approach helps identify




and explain. The COVID-19 crisis - examined in the Epilogue to this
volume - provides another example. Early in the crisis, even as
ordinary Americans and small businesses faced risks and losses of
unprecedented  proportions, large corporations and their
representatives were able to get privileged treatment from the
federal government in a range of areas. For those not able to receive
such favorable treatment, the crisis cast fresh light on the degree to
which personal debt and highly uneven housing assets have
substituted for a stronger set of social protections or a more
aggressive national export or investment strategy (Ansell 2014;
Bacarro and Pontusson 2016; Prasad 2006).

The COVID crisis also cast a bright light on what may be the
highest-salience policy domain shaped by the power of private
interests - namely, America’s enormously fragmented and costly

health system. There is no way to understand why the United States
spends so much more per capita on health care than any other rich
democracy, or why this costly system is so much less risk-protecting
in so many key respects, without delving deeply into institutional
configurations, coalitional politics, and development processes that
bear the heavy imprint of America’s powerful medical-industrial
complex.

On these and other high-stakes issues, the ability of the
American political economy to produce positive-sum outcomes seems
increasingly in doubt. This is a problem for the United States and,
indeed, because of the United States’ special role in the world
economy, for all nations. It is also an opportunity for learning. The
lessons it provides about how institutions and organizations shape



national responses to crucial challenges can guide both comparative
and US-focused scholarship. Above all, they can help to reorient
disciplinary concerns toward features of the political economy with
broad, deep, and enduring impacts - features that may make the
difference between prosperity and poverty, power and powerlessness,
and even life and death.

These are just a few of the ways that an APE perspective can
illuminate new areas of research and enrich existing debates in both
the American and comparative subfields. At a moment when the
relationship between capitalism and democracy cries out for
attention, the task of building a true field of American political
economy could not be more urgent.

1 By contrast, the related field of sociology features a strong strand
of scholarship in economic sociology (including important work by
Frank Dobbin, Neil Fligstein, Greta Krippner, and Monica Prasad,
among many others). Likewise, an emerging field of “law and
political economy” is making signal contributions in this area (e.g.,
work by David Grewal, Sabeel Rahman, Brishen Rogers, and
others).

2 Though for important new complementary efforts, see, for
instance, the new Journal of Political Institutions and Political
Economy and recent efforts investigating local and urban political
economy (Anzia forthcoming; Trounstine 2020).

3 Cabinet officials are often allowed to bring a few political advisors
with them into the executive branch, but here too the numbers are
limited - sometimes by law (e.g., in Denmark, where each minster

is allowed but one political advisor appointee) or by convention.



Either way, the numbers of political appointees to European
bureaucracies are far lower than in the United States - at the high
end numbering in the dozens (OECD 2007).

4 This table is modeled on table 0.1 in Nicola Lacey and David
Soskice (2015: 458). We adopt the OECD convention, defining
“local” to include “counties, cities, districts, municipalities, councils
or shires” (see, e.g., OECD 2019: 6 under definitions). Assignment
of levels for the United States, the United Kingdom, and Canada
are based on Lacey and Soskice. For Germany, we consulted
country experts, in particular Wolfgang Seibel and Kai Wegrich; see

we consulted country experts, in particular Jacco Bomhoff and
Yonah Freemark; see also Freemark et al. (2020); Le Gales and
Pierson (2019); for judicial appointments: www.conseil-superieur-
magistrature.fr/le-csm/nos-missions.

> In the meantime, evidence is accumulating that these “beneficial
constraints” have loosened considerably in Europe’s coordinated
market economies, even if most observers still see significant
differences between the American and European varieties of
capitalism.


http://www.conseil-superieur-magistrature.fr/le-csm/nos-missions
http://www.conseil-superieur-magistrature.fr/le-csm/nos-missions
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Since the 1980s, income concentration has increased dramatically, with
the top 1 percent increasing their share from 10.7 percent in 1980 to
20.2 percent in 2014 (an 89 percent increase), and the top 0.01
percent income share increasing even more - by approximately 230
percent. Before the turn of the twenty-first century, scholars seeking
to explain rising inequality emphasized structural economic change and
demographics, focusing on factors such as deindustrialization,
globalization, aging, union decline, and skill-biased technological
change (Alderson and Nielsen 2002; Berman et al. 1998; Bound and
Johnson 1992; Danziger and Gottschalk 1995; Goldin and Katz 2008).
In this work, politics and policy played, at most, a peripheral role in

explaining the ebb and flow of American inequality. But newer



scholarship has given politics a more central place in our
understanding of income disparity.

This scholarship collectively argues that policy outcomes produced
at the intersection of political behavior and political institutions are
essential for understanding changes in economic inequality and the
decline of shared prosperity. Democratic victories in presidential
elections (Bartels 2008; Campbell 2011; Kelly 2009; Kenworthy 2010),
congressional races (Volscho and Kelly 2012), and state-level contests
(Franko and Witko 2017; Hatch and Rigby 2014; Kelly and Witko 2012)
translate into more economic equality when compared to the

alternative of greater Republican power. However, the choices voters
make at the polls are motivated by concerns about economic inequality
only in the rare circumstance when politicians make explicit linkages
between policy proposals and inequality (Achen and Bartels 2016;

Bartels 2005; Franko et al. 2013). Additionally, when the preferences

of the rich and the poor diverge, the rich are often more likely to get
what they want (Enns 2015; Gilens 2012; Gilens and Page 2014; Page
et al. 2018; Soroka and Wilezien 2008). The interest system
overrepresents the voices of economic elites (Schlozman et al. 2012).?

And a wide variety of policies have worsened inequality (Bucci 2018;
Feigenbaum et al. 2019; Hacker and Pierson 2010; Volscho and Kelly
2012).

At the same time, a growing body of research has analyzed how

economic inequality affects the American political system. Work on
policy feedback finds that the design of tax policy, welfare, and a
variety of other social policies can shape support for redistributive
programs (Faricy 2015; Howard 1993; Mettler 2011; 2005; Mettler and




SoRelle 2014). Scholars of public opinion have found that inequality
tends to undermine public demand for redistribution, although
centering distributional issues in the political debate can help
strengthen support for redistribution as inequality increases (Franko et
al. 2013; Kelly and Enns 2010; Luttig 2013).

The resurgence of scholarly interest in economic inequality is a

welcome development. Indeed, the core questions motivating this line
of research are essential for understanding the US political economy
and answering them enables us to make sense of many puzzling
dimensions of American politics and policymaking. But to this point,
the distribution of economic resources, the stratification of power
structures, and the links between economic power and political
influence - that is, issues at the substantive core of the American
political economy - remain at the periphery of research on America’s
national political institutions.

In this chapter, we seek to bring a substantive political economy
perspective to US legislative institutions. We present two key
theoretical insights. First, that the design of American political
institutions is biased toward economic elites because it contributes to
policy inaction in a context where the status quo favors economic
elites. Second, that the limited policy action that does occur in a time
of polarization tends to exacerbate economic inequality. Using several
decades of data on economic inequality and policy production, we
identify several aggregate patterns consistent with our theoretical
argument. Income inequality and policy stagnation are strongly
associated over time, and the effect of policy stagnation on income
inequality becomes increasingly inegalitarian as the existing gap



between the rich and the poor grows. Additionally, as income
inequality has increased in the United States, policy action in the realm
of domestic economic policy (the domain in which redistributive
policies are categorized) has declined while activity in other domains
such as immigration and crime has increased. Beyond these aggregate
patterns we discuss how financial deregulation, a policy with dramatic
benefits for economic elites, found sufficient bipartisan support to
overcome gridlock while labor law (which has the potential to
empower middle- and lower-income workers) has suffered from policy
stagnation in the face of rising inequality.



American Inequality and Institutional Design
in Comparative Perspective

Compared to other rich democracies, the US income distribution is
distinct. Figure 1.1 plots top 1 percent income shares from 1980 to the
present in the United States, Australia, Canada, France, Germany, and
Italy.? These data show that income concentration in the United States
stands out both in its level and its path over time. The left-hand panels
plot concentration of pretax income” - panel A plots raw values while
panel C adjusts the series by zeroing out each country at 1980 in order
to focus on change. These panels demonstrate that pretax income is
more concentrated in the United States than in any of the comparison
countries. The United States was slightly more unequal than other
countries in 1980, and the gap between the United States and others
has grown. By the mid-2000s, the top 1 percent share of pretax
income in the United States was more than double that of the most
equal countries examined here (Australia and Italy). Every country saw
at least some increase in income concentration since 1980, but the
United States is a clear outlier, with top 1 percent income share
roughly doubling from around 10 percent to just over 20 percent by
2014,
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Figure 1.1 Top 1% income share in the United States and five
other rich democracies

Turning to the right side of the figure, panels B and D plot income
concentration based on post-transfer rather than pretax income.
Unsurprisingly, taxes reduce income concentration in every country. In
fact, for countries other than the United States, accounting for the
effects of transfers renders their level of income concentration
relatively flat since 1980. Not so for the United States, where income
inequality expanded consequentially whether transfers are accounted
for or not. The evidence here is clear: inequality is higher in the United
States than the comparison countries - it started higher and evolved in
a more unequal direction. And this widening divide between the United
States and other countries is the result of greater increases in
American market inequality as well as comparatively little policy effort
to counter inegalitarian market forces.

Why has inequality been allowed to escalate largely unchecked in
the United States even as other countries have acted more



aggressively to limit rising posttax inequality? Answering this question
requires understanding distinctive features of the United States
political economy. One such aspect of the US system, which has
received attention in both comparative and American politics
scholarship, is the proliferation of veto points throughout the American
policy process. The separation of powers in the presidential system as
well as the bicameral legislature contribute to unusually high bars for
policy action in the United States. Although American presidents have
gained more ability to act unitarily, the constitutional structure of
separate powers remains intact. Additionally, not only does the US
legislative structure require policies to navigate two chambers, but
legislators elected to the House and Senate follow different sets of
rules and norms and serve different constituencies, with Senators
being elected statewide and most of the House elected in substate
districts. As a result, the division of legislative power frequently adds
significant complications to the policymaking process and makes
disagreement across the two chambers more likely.

This proliferation of veto points produces bias toward the status
quo, and status quo bias is often tantamount to elite bias. Those who
controlled or limited policymaking options in the past have created the
status quo of the present. Thus, maintaining the status quo preserves
the preferences of those who constructed existing institutions and
policy legacies. While there is some churning in precisely who occupies
the upper echelon of the American economy, the status quo favors
those with power and resources, as they are the people and
organizations for whom the current system is working. In the United
States, the present system has enabled considerable inequality



between the rich and the rest, and this pattern is likely to perpetuate
unless policy interventions can somehow disrupt the policy-scape in
which this economic status quo was developed.’

Considerable cross-national evidence supports the idea that status
quo bias induced by veto points limits redistribution, undermines
welfare-state generosity, and exacerbates inequality (Stepan and Linz

2011). Studies focused on postindustrial democracies find a negative
relationship between the number of veto points and a country’s
redistributive effort, social spending, and income equality (Birchfield
and Crepaz 1998; Crepaz and Moser 2004; Huber and Stephens 2001;
Swank 2002). These are some of the most robust findings in

comparative political economy research, and the US case typifies these
patterns with its proliferation of veto points and its weak redistributive
effort, low social spending, and high inequality.

This comparative political economy perspective helps foreground
the significance of institutional design for understanding America’s
political economy and its implications for distributional outcomes. But
focusing on cross-national variation necessarily involves painting with a
broad brush. To understand precisely how the status quo bias of
American institutions has increasingly reproduced and reinforced
inegalitarian outcomes over time, we need to consider the operation of
specific political institutions. We must analyze how both the institutions
themselves and the social and economic conditions with which they
interact have changed in ways that have contributed to deepening
rather than alleviating inequality.

Toward that goal, we turn our focus to Congress. As the national
legislative body, Congress is situated at the center of policy processes



with potential to shape distributional outcomes, but its two chambers
also comprise the system’s most significant veto points. We analyze
how this institutional logic has intersected with changing economic and
social realities in ways that have allowed status quo bias to work in
favor of economic elites. Congress is particularly well-positioned to
shape economic outcomes, through action as well as inaction. Existing
congressional politics scholarship has tended either to emphasize
gridlock or to advance claims that policy change still happens despite
institutional constraints. In contrast, the political economy lens we
employ helps illuminate both outcomes. Our evidence demonstrates
how both policy stasis and policy change have worked to intensify
existing advantage, limiting egalitarian policies while simultaneously
making way for inegalitarian ones, ultimately exacerbating disparities
in the American system.



Status Quo Bias and Bipartisanship in
Congress

American institutional design has been largely static for several
decades, yet static institutions interact with other societal conditions in
ways that can contribute to important dynamics. The number of veto
points in a single country rarely changes, but the degree of status quo
bias these veto points impose varies depending on other facets of the
policy environment. One application of this logic is incorporated into
the comparative political economy literature through its distinction
between veto points and veto players, which are essentially veto
points that become activated when actors within one veto point
substantively disagree with those in another (Tsebelis 1999).

In this vein, scholars of congressional politics have focused on the
causes and consequences of substantive (dis)agreement within and
across actors and institutions in the legislative branch. Institutional
theories have argued that gridlock and policy inaction are the norm in
Congress (Binder 2003; Brady and Volden 2005; Koger 2010), and
have emphasized that even when new policies are enacted, they are

often not substantially different from the original status quo (Clinton
2012). Krehbiel’s pivotal politics model incorporates partisan dynamics
into these general arguments concerning stasis in congressional
policymaking by emphasizing how the tendency toward gridlock is
heightened as the parties move apart ideologically (Krehbiel 1998).
Inertia and inaction dominate the narrative in this line of work.




But a second strand of literature emphasizes the ability of parties
to overcome legislative gridlock in a polarized environment. Several
varieties of partisan theories of congressional policymaking, including
conditional party government, strategic party government, and cartel
theory, all emphasize how majority parties dominate the policymaking
process and realize legislative objectives that advance the party’s
ideological preferences (Aldrich and Rohde 2000; Cox and McCubbins
2005; Finocchiaro and Rohde 2008; Koger and Lebo 2017).

Both institutional and partisan theories of Congress point toward

the central importance of party polarization for understanding
policymaking, but they view the implications of polarization quite
differently. Under the conditions of party polarization that have
become one of the most notable features of contemporary American
politics, party-centric views of legislative politics see parties as better
able to control the legislative process and advance their goals. But
institutional theories argue that this polarization makes lawmaking
more challenging in the context of a bicameral legislature in which a
super-majority is required to pass laws. Thus, party polarization can be
a double-edged sword for legislative effectiveness, perhaps making it
easier for majority parties to control the agenda but more difficult to
realize policy change.

Other scholars, however, argue that legislative actors have
essentially adapted to an institutional setting where policymaking is
difficult, devising skills and procedures to facilitate compromise and
accomplish consequential policy change. Parties are not irrelevant for
these theories of lawmaking, but because a substantial amount of
consensus across party lines must be reached before Congress can



formally act, parties are not central. Views of policymaking that
emphasize action rather than stasis argue that policy is made even in
challenging institutional and political contexts. David Mayhew
exemplifies this perspective in Divided We Govern, which makes the
well-known argument that Congress is quite capable of enacting
important legislation in the context of divided government, with
landmark laws typically generating broad bipartisan support (Mayhew
2005).

James Curry and Frances Lee (2019) have expanded this

argument in what they refer to as “non-party government.” Instead of
centering the role of parties in the legislative process or emphasizing
congressional inaction, Curry and Lee see bipartisan compromise as
the hallmark of congressional activity. Analyzing decades of
lawmaking, they find that bipartisan coalitions are essentially no less
common during the current era of high party polarization than they
were in less polarized times past. One potential implication is that the
institutional design of Congress dominates other factors, requiring
bipartisan negotiation and compromise irrespective of variations in
partisan power and polarization.

How might we reconcile these competing perspectives on the
legislative process and the role of partisan competition in Congress?
Each offers useful insights, but none fully explains the precise patterns
of action and inaction that characterize congressional policymaking. In
a sense, both “non-partisan” and “partisan” models of policymaking
provide a one-size-fits all theoretical framework for understanding
policymaking. To develop a broadly generalizable model of the
legislative process, existing perspectives downplay the possibility that



different processes are at work for different types of policy, rendering
them less useful as standalone frameworks for understanding
connections between polarization, policymaking, and distributional
outcomes. We argue that a political economy approach, which has
been largely overlooked in studies of US parties and Congress, helps
make sense of these patterns by illuminating how institutional design
and partisan dynamics interact with economic structures to facilitate
action on a small set of substantive policy goals and inaction or
busywork elsewhere.



The Distributional Political Economy of
Parties, Polarization, and Policy (In)Action

It might seem odd to characterize prior research on political parties
and the US Congress as paying insufficient attention to political
economy. In some sense, research on legislative institutions is the
subfield of American politics most attentive to political economy. Public
choice perspectives rooted in economic theory are common in
congressional research, and arguments about rent-seeking behavior by
corporations and other particularized interests in the legislative process
appear frequently in work on legislative institutions, policymaking, and
voting behavior in Congress (Arnold 1990; Cox and Magar 1999;
Diermeier et al. 2005; Kau et al. 1982; Mayhew 1974). Research on
parties and Congress has no shortage of microeconomic theoretical

foundations.

What is uncommon, however, is a substantive political economy
perspective. By substantive political economy, we mean a theoretical
framework that places economic hierarchies and stratification as
central, focusing on how political decision-making shapes and is
shaped by macroeconomic outcomes, particularly those that are
distributional and class or race correlated. Understanding how
macroeconomic structures and associated social hierarchies interact
with politics offers considerable insight into the workings of partisan
competition and congressional policymaking, well beyond the ideas
existing studies have gleaned from microeconomic logics of
congressional behavior.



A substantive political economy perspective on parties,
polarization, and lawmaking shifts the analytical focus from how much
policy is made to what the content of policy is and who wins or loses
when policy changes or remains stagnant.® Previously, we identified
three seemingly contradictory findings from prior work: (1) the general
tendency of status quo maintenance in the legislative arena, (2) the
role of parties in shaping legislative agendas and policy, and (3) the
ongoing prevalence of bipartisan compromise in successful attempts at
policy change. To reconcile these patterns, we turn toward an account
that draws on structural power theory, which enables us to make
sense of policy action as well as inaction and connects these
policymaking patterns to the economic hierarchies that enable and
reinforce them.

Our argument is that America’s institutional design is biased
toward elites, and this elite bias has only intensified as economic
disparities have widened. Under current conditions, this bias manifests
in both a tendency to protect the status quo and a related tendency
for bipartisan coalitions to produce substantive policy changes of a
particular sort, namely those advancing the goals of economic elites.
Policy inaction is beneficial to elite actors in part because those at the
pinnacle of the current economic and political power structure benefit
disproportionately from maintaining a status quo that enabled their
position at the top of the hierarchy. But occasionally elites seek policy
change to further their interests, and we argue that as inequality has
risen, increasing ideological polarization - along with changes in the
internal dynamics of both the Democratic and Republican parties - has
made it increasingly likely that the sorts of substantive policies able to



generate sufficient bipartisan support are those that sustain or even
exacerbate existing economic hierarchies that benefit the elite.

These dynamics reflect structural power at work - individuals,
corporations, and groups situated in privileged economic positions
exert considerable leverage over policy processes by virtue of their
(perceived) role in fostering prosperity for all.” Detailed discussions of
structural power and its consequences for the policy process can be
found in the introductory chapter of this volume as well as our other
work on the topic (Witko et al. 2021). For our purposes here, it is

sufficient to emphasize that structural power theory expects almost all
politicians - regardless of their partisan affiliation - to want to make
sure these economic influencers remain invested in sustaining the
economy (Swank 1992). In essence, structural power exists when
certain actors have power simply due to the position that they occupy
in a stratified economy. As result, policies that advance wealthy
interests manage to attract bipartisan support, allowing them to

advance successfully through the circuitous legislative process while
policy efforts they oppose tend to fall short. The discussion that
follows provides support for these expectations, demonstrating how a
political economy approach generally, and structural power theory
specifically, help illuminate the peculiar patterns of congressional
action and inaction that are unexplained by other approaches.



The Inegalitarian Consequences of Policy
Stagnation

There are at least three scenarios in which policy stagnation may have
distributional effects. The first and most overt is policy sclerosis, which
happens when problems emerge but policies to address them cannot
gain traction. Rising inequality has been a defining characteristic of the
US economy for forty years, yet there is still contention over whether
this constitutes a “problem” and even greater disagreement over what
should be done. Those who profit from ignoring the problem, of
course, are situated at the top of the economic hierarchy and possess
considerable structural power, while the beneficiaries of such policy
change lack any such leverage. Second, policy drift occurs when
shifting economic or societal conditions change the effects of the
existing policy structure in ways that increasingly align with (or drift
toward) the interests of actors who then intentionally block action in in
these domains (Hacker 2004, 2005; Hacker et al. 2015; Mettler 2016).
In such cases, simply blocking policy reform works to benefit that
actor. The minimum wage is one of many examples of policy drift, as

inflation erodes the real value of a constant nominal minimum wage
level over time (Bartels 2016; Galvin 2016).2 Although policy drift and
policy sclerosis both result from inaction, they differ in two important
ways: (1) unlike drift, sclerosis does not require the meaning or impact

of existing policy to change, rather sclerosis results any time a new or
potential problem arises and policymakers do not act to address it, and
(2) sclerosis may occur without intent on the part of political actors.



Third, policy stagnation can work to reinforce existing hierarchies
through policy stretching. Stretching happens when existing policies
are applied in domains or to problems they were never intended to
address. Policy stretching typically occurs outside Congress, in
regulatory or legal contexts where bureaucrats and judges make
choices about how to apply, extend, or interpret statutory guidance.
For example, in the throes of the Great Recession, regulators stretched
the existing policy framework of federal deposit insurance to provide
government guarantees backstopping the debts of FDIC banks as well
as their bank holding companies and commercial subsidiaries (Funk
and Hirschman 2014; Geithner 2014; Katz 2015; Rahman and Thelen,
this volume).

Policy stagnation does not always and in every case benefit
economic elites. Sometimes an inability to enact policy reforms has led
to de facto expansions of the welfare state as societal conditions have
changed, such as the extensions of disability benefits and healthcare
(Galvin_and Hacker 2020). And regulators occasionally stretch existing

policy to benefit ordinary Americans, as when the 1963 Clean Air Act
has been used to impose limits on greenhouse gases not stipulated in
the statute itself. But these are exceptions. Absent some exogenous
egalitarian change in the economy, congressional action is needed to
counter the dynamics producing rising levels of inequality. Policy
sclerosis does nothing to address these inegalitarian processes, and
policy drift and policy stretching most often work to reproduce and
deepen inequality, not counteract it. Status quo bias in the
contemporary United States, then, is elite bias.



Status quo bias makes successful policy change more challenging.
Yet in the current context of deep inequality, the weak and
marginalized typically need policy change to accomplish their goals. In
contrast, because elites benefit from the existing power hierarchy,
accomplishing their goals often requires less direct policy action - drift,
stretching, and sclerosis often suit their aims perfectly. Moreover, elite
interests possess greater structural power and more resources, which
they can leverage to prevent threatening policy change. Thus, the
tendency toward stagnation often aligns with elite interests. And as
inequality deepens, power advantages for economic elites are likely to
increase as well, making it easier for established elites to block
equality-promoting policy change. As a result, the distributional
consequences of policy inaction are likely to become even more
inegalitarian when existing levels of inequality are high. That is,
inaction is most likely to reproduce and exacerbate inequalities when
disparities are already extreme.



Party Dynamics, Polarization, and
Inegalitarian Policy Action

The second part of our argument relates to policy action. Even in the
current context of hyper-polarization, legislative policymaking occurs.
Government programs are funded (even if by continuing resolutions
rather than the regular appropriations process). Some new issues are
addressed, and outdated policies are updated. In line with this
perspective, Curry and Lee (2019) have argued that bipartisan
compromise remains the norm. Unlike work emphasizing congressional
polarization and stalemate, they emphasize how party leaders manage

to negotiate and build consensus. In their view, leaders prove their
mettle not by holding their caucuses together to win ideological
battles, but by generating bipartisan policy agreements.

Juxtaposed against the focus on partisan conflict, this “bipartisan
lawmaking” argument disrupts the received wisdom. But in many
ways, “bipartisan lawmaking” repackages and repurposes Mayhew’s
familiar arguments about legislating under divided government, which
expects compromise. Viewed through Mayhew’s lens, it is much less
surprising that institutional imperatives continue to incentivize majority
parties to compromise, negotiate, and co-opt members of the minority
despite rising polarization. Absent major institutional reform, which has
not been forthcoming, the institutional requirements of congressional
policymaking continue to demand legislative processes that produce
some bipartisan compromise.



While the process of bipartisan lawmaking is superficially the
same, this approach stops short of considering how policy outcomes
might vary depending on the policymaking environment as a political
economy approach would do. To understand the implications of
bipartisan lawmaking for the substance of policy outcomes, we must
ask how this policymaking environment may shape the kinds of policy
that can (and cannot) generate consensus. A political economy
approach to understanding policymaking allows us to specify the kinds
of action that are most and least likely given the dimensions of the
contemporary policymaking context.

To begin, while legislators have incentives to legislate effectively,
the difficulty of consensus-building around substantively significant
policy is challenging in the current context. When obstacles to
accomplishing meaningful policy change are steep, legislators may
resort to generating identifiable outputs however they can. As a result,
they are likely to turn their energy toward less controversial and less
meaningful policy actions, such as basic institutional maintenance or
bureaucratic housekeeping, rather than attempting significant policy
change on controversial economic issues (Morgan 2011). Thus, while
the overall quantity of policymaking may appear similar, a polarized
context is likely to result in policymaking focused on essential tasks
and maintenance, not reimagining entire policy frameworks. Although
such minimalist policy action is not precisely stagnation, it cannot
accomplish the sort of change necessary to disrupt entrenched
systems of inequality that privilege wealthy elites.

In addition to the tendency toward policy action that does not
rock the boat, the current policymaking environment is likely to



intersect with incentives for bipartisan compromise in ways that bias
meaningful policy changes toward the interests of economic elites.
Several features of the environment contribute to this pattern. First,
polarization has been asymmetric, with Republicans shifting to the
right rather than Democrats shifting left. While legislators may manage
to sustain respectable levels of legislative output despite polarization,
substantive policy outcomes that can generate bipartisan support are
likely to be more ideologically conservative under the contemporary
dynamic of asymmetric polarization. Because conservative policies
tend to favor the interests of economic elites (Kelly 2009), a
combination of asymmetric polarization and bipartisan lawmaking are

likely to produce outcomes that favor wealthy interests.

Relatedly, internal party dynamics are likely to interact with
institutional incentives toward cooperation in ways that shape policy
content. Republicans are more ideologically organized than Democrats,
who pursue a coalitional strategy bringing together numerous groups
under a more diverse ideological umbrella (Grossman and Hopkins
2016). If policy action requires co-opting members of the opposing
party, this difference in organizational strategy places Democrats at a

competitive disadvantage and is therefore consequential for the
content of policy. Since Democrats are a diverse coalition, using group-
focused concessions to peel off parts of that coalition is an effective
way to build bipartisan support. In contrast, the ideological
cohesiveness of Republicans makes co-opting them more challenging.
As a result, the sorts of policies around which coalitions can be built
are again likely to be more conservative and in line with elite interests.



In addition, the structure of the interest system is likely to shape
the substantive outcomes produced in a status quo biased system that
requires bipartisan compromise. Two contemporary dynamics are
particularly relevant. First, as economic inequality has risen, those at
the top have disproportionate access to financial resources that
facilitate political influence. Second, labor unions, which once provided
some counterbalance to wealthy interests, have declined. Although
corporations and other elite interests have always had substantial
resources to intervene in policy processes, their influence has
expanded at the same time that union decline has undermined an
important organizational presence for middle- and lower-class interests
(Witko et al. 2021). Because of these processes, Democrats have
relied increasingly on support from high-income elites. This makes
them easier targets for Republican co-optation, particularly on
economic issues.

To recap, US institutions create status quo bias and require
bipartisan lawmaking. When these institutions operate alongside deep
economic inequalities, asymmetric polarization, and diffuse and
declining lower-class power resources, both policy action and inaction
tend to favor economic elites. Status quo bias benefits elite interests
who are already situated at the top of the hierarchy and are often well
served by policy inaction. Moreover, this elite tilt to the status quo is
only exacerbated as economic inequality rises. At the same time, the
nature of party polarization and internal party dynamics, particularly as
inequality has grown and lower-class power resources have declined,
have made it increasingly likely that the areas where bipartisan



compromise flourish lack substance or favor the interests of economic
elites.



Evidence of Elite Advantages in Legislative
Policy (In)Action

Although it is beyond the scope of this chapter to evaluate all the
expectations that flow from this argument, in the space that remains
we present some evidence of the theorized patterns. In addition, our
prior work (with colleagues) has provided considerable insight into the
ways policy (in)action shapes income concentration and has different
trajectories and substantive outcomes depending on the distribution of
economic resources (Enns et al. 2014; Kelly 2020; Witko et al.

forthcoming). Here, we start with some aggregate evidence of linkages
between policy stagnation, bipartisan lawmaking, and rising inequality
in the United States. We then discuss patterns in specific domains,
which illustrate how processes producing both policy successes and
failures have aligned with the interests of economic elites.



Reproducing Hierarchy through Stagnation

In general, we expect a connection between the policy stasis
generated by status quo bias, with the inegalitarian effects of status
quo bias becoming more prevalent as inequality rises. To measure
policy stasis, we use an index of policy stagnation that incorporates
the overall volume of national legislative policymaking weighted for the
importance of the policies produced and coded so that higher values
indicate /ess policy output.’ To capture income concentration, we use
the share of market income received by the top 1 percent of tax units
inclusive of capital gains.!’ Figure 1.2 examines the relationship
between the standardized versions of these measures in the United
States over time.

Standardized Value
0

1914 1929 1944 1959 1974 1989 2004
Year

Top 1% Share ----- Policy Stasis |

Figure 1.2 Policy stasis and income concentration, 1913-2007

The association between the two variables is strong (r = 0.61).
While the two series occasionally diverge, overall when inequality
increases, so does policy stasis. Conversely, when inequality declines,



policy stasis does as well. And this positive relationship between
inequality and stasis manifests in both the pre- and post-1960 periods.
A natural next question is whether this association represents a causal
relationship and, if so, which direction causation flows. A simple
Granger causality test offers some leverage on these issues. This test
starts with the logic that the best way to predict a future value of a
variable is to look at the recent past. If additional explanatory power is
produced by including past values of other variables in addition to the
outcome of interest, then Granger causality is present. We find
Granger causality running in both directions, from policy stasis to
income concentration and from income concentration to policy stasis.
That is, there is a statistically significant effect of lagged policy stasis
on income concentration while controlling for past values of income
concentration as well as a statistically significant effect of lagged
income concentration on policy stasis while controlling for lagged
values of policy stasis. This provides evidence in line with our
expectation that policy inaction generally contributes to inequality, and
also that inaction increases as inequality rises.

Next, we consider whether policy stagnation is always associated
with rising income concentration or whether the distributional effects
of stagnation differ depending on the current level of inequality. Our
argument suggests that the level of inequality in the policy
environment conditions the degree to which policy inaction benefits
the rich: as inequality rises, we expect wealthy interests to capitalize
even more on status quo bias. To evaluate this expectation, we
conduct a time-series regression analysis in the form of an error
correction model (ECM) with top income shares (TIS) as the outcome



and policy stagnation (PS) as the explanatory variable, using annual
data from the Great Depression to the Great Recession (1939-2006):'!
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This analysis estimates a short-term effect ( £1) for policy stagnation
on inequality as well as a long-term effect spread out over time ( pa ).
We also include a multiplicative interaction between the lagged level of
stagnation and the lagged level of inequality. The coefficient for this
interaction term ( B3 ) allows us to assess whether the effect of
stagnation increases as inequality rises.

We use the estimates from this ECM to create Figure 1.3, which
depicts the long-run coefficient for policy stagnation at observed levels
of top shares. The results show that the effect of policy stagnation on

inequality varies depending on the existing level of income
concentration. On the left side of the chart, when inequality is at its
lowest levels, the effect of policy stagnation is indistinguishable from
zero. However, as inequality rises, the inegalitarian effects emerge and
increase. This is evidence that the economic implications of stagnation
are shaped by the existing distribution of economic resources. As we
have theorized, when income is concentrated, inaction serves to
further entrench the existing economic hierarchy, while policy action is
essential for disrupting inequality. But when inequality is already low,
policy stagnation is not a relevant factor in shaping distributional
outcomes.
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Figure 1.3 Inegalitarian effects of policy stagnation increase as
income concentration rises, 1939-2006



Policy Action Protects the Status Quo in Times
of Inequality

The aforementioned analysis demonstrates that policy stagnation
exacerbates inequality, especially when income concentration is
already high. However, even when status quo bias predominates and
policy is relatively stagnant, bipartisan lawmaking continues, at least to
some extent. But we have argued that the substance of policy that
garners Dbipartisan support varies depending on the policy
environment. In the current context of high inequality and its
associated complex of asymmetric polarization and declining lower-
class power resources, we expect policy activity to be both less
substantive and more favorable to elite interests.

To begin considering these expectations, we examine how income
concentration is correlated with policymaking in three broad domains:
domestic economic policy (including tax rates and fiscal policy more
generally), government operations, and immigration and crime.!? In
broad strokes, substantive economic policymaking, which would
presumably modify the economic status quo, is likely to decline under
conditions of greater inequality, while legislators instead devote
attention to housekeeping and diversionary (i.e., noneconomic) issues.
Figure 1.4 charts the proportion of public laws addressing each topic
from 1949 to 2008 (standardized to aid comparison) along with the
top 1 percent income share.
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Figure 1.4 Income concentration and the topics of public laws

Several notable patterns emerge. First, income concentration has
a sizable negative correlation with domestic economic policymaking (r
= —0.80). As inequality increases, legislators enact less policy directly
connected to economic outcomes and distributional decisions about
resource allocation. Second, policy action in the domain of government
operations is strongly positively correlated with inequality (r = 0.87).
Government operations policymaking can be thought of as basic
housekeeping - budgetary requests, civil service, appointments,
procurement, etc. And as inequality rises, a greater proportion of
lawmaking deals with matters that are essential but mundane. Finally,
income inequality is positively correlated with policy production
concerning crime and immigration.

These patterns suggest policymakers are less likely to enact
policies that might disrupt the economic status quo under conditions of
high inequality. Instead, they focus lawmaking on essential but
economically inconsequential government operations or on substantive



issues like crime and immigration, which may divert attention away
from inequality and other economic concerns. Analyzing the substance
of policy in this way indicates that even though bipartisan policy
production may continue under conditions of rising inequality and
asymmetric polarization, the issues that gain bipartisan support vary
considerably. While policy activity has continued, its content has
become less focused on changes that might alter the economic status
quo.



Policy Action for the Rich, Policy Stagnation
for the Rest

Economic policymaking declines significantly as inequality rises,
although even in this domain some activity occurs. However, our
political economy model of policymaking suggests that when economic
lawmaking does happen in the current American policy environment, it
is likely to reinforce existing hierarchies that favor elite interests. To
illustrate this process, we consider policymaking in two specific
economic domains - financial deregulation and labor law. The
dynamics of financial deregulation demonstrate how the cross-
pressures facing the Democratic party occasionally enable bipartisan
economic policy action that favors elite interests, while patterns of
policy stagnation and drift in labor law emphasize how status quo bias
works against the interests of ordinary Americans.

In the realm of financial deregulation, significant policy changes,
as well as policy stretching, have advanced the interests of economic
elites, with deregulation being one of the key policy actions
contributing to rising inequality (Hacker and Pierson 2010; Volscho and
Kelly 2012). As wages stagnated and inequality escalated in the 1980s
and 1990s, Congress largely ignored these issues and instead focused
considerable attention on deregulating finance - a policy goal

prioritized by the wealthiest and most structurally powerful sector in
the American economy as they aimed to expand their already-
escalating profits. By our count, Congress debated dozens of financial
deregulation bills and passed at least ten different laws on behalf of



various financial sector interests during this period. Ultimately, in the
late 1990s, when all major financial sector interests finally converged
around the goal of completely deconstructing Depression-era
regulatory restrictions, policymakers obliged (Suarez and Kolodny
2011). The resulting Gramm-Leach-Bliley legislation eliminated the
existing regulatory framework and deepened the dramatic
concentration of wealth in the financial sector.

The structural power of a united financial sector along with well-
targeted outreach to cross-pressured Democrats enabled these
wealthy interests to quickly overcome status quo bias and accomplish
major deregulatory reform in the space of a single congressional term
despite divided government. Throughout the Gramm-Leach-Bliley
policy process, finance exploited its structural power advantage and
convinced policymakers on both sides of the aisle that financial
deregulation was essential to American prosperity. Republican and
Democratic members of Congress frequently pointed to the structural
significance of finance as a central rationale motivating their
commitment to financial deregulation, calling finance “the irrigation
system for our economy” and lauding deregulation as “vital for the
future of our country.”!® Democratic support for deregulation may
seem particularly surprising given the party’s typical ideological
orientation, but by the 1990s campaign support for Democrats from
the financial sector had increased substantially (Witko et al. 2021) and
the Democratic position on this issue became quite similar to that of

Republicans, despite polarization in other domains (Kelly 2020).

Individual Democrats who were particularly receptive to the idea of
finance as structurally significant or especially reliant on financial



sector contributions played key roles at critical points in the policy
process enabling deregulation to advance.'*

Despite some efforts to reinvigorate financial sector oversight in
the aftermath of the Great Recession (2007-9), the most advantaged
financial interests managed to preserve their basic business models
and shield their profits first by convincing bureaucrats to protect many
financial companies from losses and then by minimizing postcrisis re-
regulatory policy efforts, as epitomized in the 2010 Dodd-Frank policy
process. In more recent years, financial interests have regained the
upper hand in shaping policy outcomes toward greater deregulation.
They have accomplished their goals not only though through policy
stretching, which has successfully undermined the resources and
regulatory will for oversight (Ziegler and Wooley 2016), but also

through additional bipartisan lawmaking, which has resulted in new
statutory reductions in regulation (e.g., 2018 Economic Growth,
Regulatory Relief and Consumer Protection Act). When wealthy
interests have sought policy action to accomplish financial
deregulation, they have been able to exercise considerable influence
over Republicans as well as cross-pressured Democrats to build the
necessary bipartisan consensus. In other moments, they have used
the tendency toward policy stagnation, namely blocking maneuvers
and policy stretching, to limit regulatory reach.

In contrast, policymaking on behalf of lower- and middle-class
Americans in the arena of labor law has been plagued by sclerosis and
drift. Legislation that would facilitate union certification through “card
check” - a process by which unions gain recognition when a majority
of workers sign union cards rather than the more onerous procedure



of requiring a vote - has been at the top of organized labor’s list of
employment law priorities for decades. But structurally powerful
interests maintain staunch opposition to card check legislation and
have mobilized their enormous resource advantage to block policy
change. As a result, even when Democrats controlled both chambers
of Congress during the Obama administration, union efforts to advance
card check legislation stalled because they could not construct the
necessary bipartisan coalition in the Senate (Francia 2013). Status quo

bias and the resulting policy sclerosis in this case clearly favored
wealthy interests.

The main area of labor law where organized labor has made
modest headway in Congress has been with regard to the minimum
wage, with the most recent statutory increases in the federal minimum
coming in 1996 and 2007. But these occasional bursts of legislative
action conceal a policy arena dominated by inaction and drift. The
logic of federal minimum wage policy requires congressional action just
to allow wages to keep pace with inflation. In practice, this has meant
that as inequality has increased and pro-elite status quo bias has
intensified over the past thirty years, minimum wage workers have
suffered increasingly long periods in which the real value of their
wages have declined and their families have fallen into poverty.
Despite being an issue with widespread public support and minimal
economic cost (Bartels 2008), accomplishing even small minimum
wage increases has required herculean effort by organized labor and
their pro-worker allies in order to overcome modest business
opposition and build sufficient consensus to change the law. Indeed,
the minimum wage has most often appeared on the congressional



agenda as a way to provide political cover for the simultaneous
passage of other far less popular provisions benefitting business or
other wealthy interests.

Thus, actors in the finance sector have frequently been able to
leverage their structural position and economic resources to win
support from cross-pressured Democrats to overcome status quo bias
and accomplish policy change. On the other hand, policy stagnation in
pro-worker employment law illustrates the fundamental disadvantages
lower- and middle-class interests face in accomplishing policy action
that might disrupt conditions of deep economic inequality. Here
wealthy interests prefer inaction, and their structural power and
resource advantage easily keeps union initiatives sidelined.
Overcoming this opposition in the current policy environment is nearly
impossible: even small adjustments in the most basic employment
protection, the minimum wage, have required extraordinary leveraging
of organizational resources on behalf of lower-class interests.



Conclusion

The focus of this chapter has been on legislative policymaking
institutions and how they fit into the broader American political
economy. National policy institutions are biased toward the status quo,
yet bipartisan compromise still enables certain policy changes to occur.
We have argued that the general systemic bias toward the status quo
tends to benefit economic elites and impede the policy changes
needed to undermine economic disparities. At the same time, rising
inequality and asymmetric polarization have made it more likely that
the policy proposals capable of gaining sufficient bipartisan support to
overcome status quo bias are policies that further exacerbate existing
inequalities.

Our analysis also coincides with arguments made elsewhere in the
volume. Exploring how institutional design interacts with social
conditions is an ongoing theme. Our chapter also points to the
importance of understanding how fundamental economic change and
firm reorganization shapes political power, which is explored more
deeply in Ben Ansell and Jane Gingrich’s excellent chapter. As well,
Alex Hertel-Fernandez takes a much deeper dive into the history of the
American labor movement, which expands on our brief discussion of
stagnation in the domain of labor law. Our chapter has also only
scratched the surface with regard to the central role of federalism in
America’s political economy, which is a theme that is much more fully
addressed in Jacob Grumbach, Jacob Hacker, and Paul Pierson’s
incisive analysis.



Our goal has been to place the US Congress squarely into a
substantive political economy perspective. While existing institutional
perspectives on Congress are useful, work that links the arrangement
of legislative institutions and the behavior of actors within those
institutions to stratified economic structures and outcomes is too rare.
The political economy perspective on congressional policymaking that
we have developed here points to the important ways that political
conditions, legislative institutions, and class-based disparities are
linked. We have only scratched the surface with the analysis conducted
here, and we look hopefully toward future efforts to more fully theorize
and empirically assess how economic power relations are reflected in
legislative institutions and behavior, and how these institutions can
serve to reinforce or undermine existing disparities.

1 Top income share data are from the World Inequality Database
(https://wid.world/country/usa/, accessed 3/28/2019). Income
concept is pretax national income.

2 We use the term economic elite as a shorthand way of referring to
actors at the very top of the economic ladder - those occupying the
top 1 percent (or less) of the income or wealth distribution, though
empirically we typically focus on the income distribution.

3 Data from the World Inequality Database (http://wid.world).

4 For all countries but Australia, the unit of analysis is split-share
adults, in which tax unit income is divided equally across adults in
the tax unit. For Australia, the unit of analysis is individuals.

> Other major dislocations could serve a similar role in disrupting the
status quo. For instance, evidence suggests the Great Depression


https://wid.world/country/usa/
http://wid.world/

contributed to the end of the Gilded Age, the last cycle of
accelerating economic inequality. However, the more recent financial
crisis, which precipitated the onset of the aptly named “Great
Recession” of 2007-9, produced a slight blip in rising inequality, but
failed to generate a major disjuncture. The perpetuation of the
inequality, despite the potentially disruptive Great Recession, only
serves to further emphasize the centrality of policy interventions for
altering existing economic structures and raises serious doubts
about whether the shock of COVID-19 will fundamentally disrupt
existing economic and racial disparities.

% Some studies, of course, pay a great deal of attention to these
issues. A sampling includes Bartels 2016; Erikson et al. 2003; Hacker
and Pierson 2010; and McCarty et al. 2006.

7 For discussions on the material and ideational foundations of
structural power, see Bell 2012; Block 1977; Culpepper 2015; and
Fairfield 2015.

8 Other examples of policy drift come from the domains of public
insurance provision, social welfare, labor law and enforcement,
infrastructure, and education. See Beland 2007; Galvin and Hacker
2020; Mettler 2016; and Rocco 2017.

2 See Grant and Kelly 2008. The measure is similar to a factor score
based on the number of public laws passed in each Congress as well
as several additional measures that capture important lawmaking. In
essence, multiple measures of legislative productivity are combined
into a summary index of legislative output. The constituent
measures include counts of landmark laws from historians and
political scientists, as well as counts of total laws passed. The
simplest way to think about this measure is that it captures the




amount of legislation approved, weighted for importance. This is
why the measure we use here has a U-shape while some other
measures show a steady decline in productivity from the New Deal
onward.

10 Data from the World Inequality Database (https://wid.world/).

11 An ECM is appropriate here because these two variables are co-
integrated. In the previous VAR analysis, we saw evidence of two-
way causation between income concentration and policy stagnation,
which raises potential concern about the exogeneity of policy
stagnation in the ECM we estimate. However, when we estimate an
ECM with policy stagnation as the outcome and income
concentration as the explanatory variable, we find that the
exogeneity assumption of the ECM is satisfied.

12 pata from Policy Agendas Project US public laws dataset
(www.comparativeagendas.net/, accessed 5/2/2020). Categories are
based on major topic codes. Government operations is topic code
20. Domestic economic policy includes macroeconomic (code 1),
agriculture (4), labor (5), transportation (10), housing (14), and
banking and commerce (15). Immigration (9) and crime (12)
comprise our third category. We calculate the proportion of all public
laws (including those not included in our three categories) that fall
within each domain.

13 Quotes from congressional floor speeches in the debate
surrounding Gramm-Leach-Bliley, 106th Congress.

1% For more details on the way the economic power of affluent
financial sector interests facilitated this dramatic reform and thereby


https://wid.world/
http://www.comparativeagendas.net/

increased their profits and intensified inequality, see Keller and Kelly
(2015) and Witko et al. (2021).
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The Role of the Law in the
American Political Economy

K. Sabeel Rahman and Kathleen Thelen

On the same day that the White House announced the nomination of
Brett Kavanaugh to the US Supreme Court, it turned to business
groups to aid in the public relations campaign to secure his
confirmation (Goldstein 2018). Once seated, Kavanaugh solidified a
strong pro-business orientation on the nation’s highest court, an
orientation further consolidated with the eleventh-hour appointment
of Amy Coney Barrett in the run-up to the November 2020 election.
Meanwhile, the entire federal bench was also being transformed
through the confirmations - at an unprecedented pace - of a string
of young conservative jurists in the Trump administration (Ruiz et al.
2020). Most of the newest additions are drawn from the membership
lists of the Federalist Society, a powerful organization composed of
lawyers and legal scholars committed to an originalist reading of the
American constitution and a radical free market economic ideology.



This chapter examines the role of the judiciary in the American
political economy, tracing the impact of the law and the courts on
political-economic institutions and outcomes, with an emphasis on
developments since the 1970s. There is no dearth of literature on
the courts in political science. Indeed, an entire subfield of public law
is devoted to the American legal system (see, among many others,
Barnes and Burke 2015; Epp 1998, 2009; Melnick 1983, 1994;
Rosenberg_ 1991), and the literature on American political

development has long emphasized the role of the courts in the
origins of the country’s distinctive institutional arrangements (e.g.,
Gilman 1993; Skowronek 1982). There exists as well a small but

important group of studies that compare the role of the courts in the
United States to that in other rich democracies (see, especially,
Kagan 2001, 2019; also Kelemen 2011). Beyond political science,

historians and legal scholars have revisited important instances in
which business interests have engaged the judiciary to shape the
political economy (e.qg., Forbath 1991; Maclean 2017; Winkler 2018).
So far, however, there is no overarching analysis that situates the

United States in a comparative frame to illuminate the role the
judiciary has been playing in shaping important political-economic
institutions and outcomes in the current period.

This is a huge gap because there is ample reason to think that
the impact of the courts on the American political economy, already
significant, is growing. In a sweeping analysis of several decades of

Supreme Court rulings, Epstein,_Landes, and Posner (2013) find that
the Roberts court has delivered more business-friendly decisions



than any other court in the postwar period. While some decisions
mark major, highly visible departures from precedent (as, for
example, in the Janus decision discussed in the following), many
others - not just at the Supreme Court but also in lower-level courts
- turn on seemingly smaller, often technical matters. The cumulative
effect, however, has been to tilt outcomes in a decidedly business-
friendly direction.

Organized business interests do not always get their way, but
we argue that they enjoy distinctive advantages in the United States.
Business interests thrive in the “quiet politics” venue of the courts
(Culpepper_2010). And within this setting, they also enjoy all the
advantages Marc Galanter attributes to “repeat players” over “one
shotters” (Galanter 1974). While “one shotters” can score victory in
particular cases, repeat players are able to build up extensive legal
expertise, cultivate close relationships with institutional incumbents,
and play a long-term strategy. Crucially, Galanter emphasizes that
these advantages cumulate over time, resulting in a gradual shift of
law in favor of repeat players.

In this chapter, we argue that within the American legal system,
organized business interests are examples of Galanter’s repeat
players par excellence. Their presence is pervasive at all levels, their
influence is targeted at achieving specific legal and policy outcomes,
and they are in it for the long run. Unlike legislative and presidential
politics, where the clash of interests is played out more openly, the
strategic exercise of influence through the judiciary operates more
subtly, beneath the veneer of neutral, objective doctrines of law and



the formalism of legal reasoning. Yet beneath this veneer, the courts
have served as a critical arena in which business interests have
secured key victories that have shaped the trajectory of American
capitalism. Within the literature on the political economy of the rich
democracies, the judiciary is a crucial, understudied, alternative
avenue through which business interests have been able not just to
nudge outcomes, but to tilt the playing field as a whole, to their
advantage.

This chapter proceeds in six steps. We begin by comparing the
United States to other countries in order to highlight the distinctive
role of the courts in the American political economy. The second
section then sketches, in broad strokes, the historical trajectory
through which the courts have shaped the contours of the political-
economic landscape in the United States. The third section traces
business strategies on the terrain of the law since the 1970s,
highlighting the interconnections across several distinct arenas of
influence: in the legal academy through donations supporting the
cultivation of a cadre of conservative jurists, in the political realm
through growing involvement in judicial elections and appointments
to the bench, and in the courts themselves through litigation on
behalf of business interests at all levels. The fourth section then
documents the use of the law by business interests to achieve
lasting institutional changes across three broad realms: (a) measures
aimed at enhancing corporate power vis-a-vis the state and other
organized groups, (b) attacks on potential countervailing forces
(particularly labor unions), and (c) efforts to hobble the regulatory
capacities of the state itself. The fifth section considers how the



courts fit into the rest of the political-economic landscape, linking
the present analysis to other contributions in this volume by drawing
out the ways in which the courts operate as a strategic field of action
separate from but in close interaction with business interests in other
arenas. Echoing Galanter, this section emphasizes how the legal
landscape in the United States privileges business interests that
command the kinds of resources that allow them to achieve durable
gains and to accomplish some of their most cherished aims outside
the glare of democratic politics. A final section concludes.




The Role of the Courts: The American
Political Economy in Comparative
Perspective

Compared to other rich democracies, the American judiciary is more
powerful, more politicized, and more directly involved in shaping
outcomes in the political economy. The power of the judiciary is
largely a matter of constitutional design and long-standing historical
practice. In Europe, the principle of parliamentary supremacy
prevailed, fusing executive and legislative powers and assigning the
courts a clearly subordinate position. This is a feature that
distinguishes the United States not just from Europe’s “coordinated”
market economies, but also from other “liberal” market economies
such as Britain, which lacked any form of judicial review of legislative
action until very recently (2005), and then with a much narrower
charge.!

The US judiciary is also uncommonly politicized, and the
composition of the courts itself is contested in ways that are highly
unusual among the rich democracies. Appointments to the Supreme
Court are now intense partisan battles, increasingly accompanied by
campaigning by outside interest groups (Cameron et al. 2018;

Sessa-Hawkins and Perez 2017).? These features are unheard of in

Europe, where high court appointments typically require strong
bipartisan agreement (via supermajority rules, for example). More
generally, and beyond the high courts, seats on the bench in Europe



are a matter of rigorous civil service education and testing, internal
promotion and/or appointment by special neutral judicial bodies
(Kagan 2001). In the United States, by contrast, partisanship and
ideology play significant roles in shaping the selection of all federal
judicial nominees, particularly for the higher-level courts (Federal
Appeals Courts), whose impact on political outcomes resonates most
widely (Bonica and Sen 2017).

Selection procedures for seats on lower courts in the United

States are, if anything, more unusual in comparative perspective. A
very large majority of state judges face some kind of popular
election: fully 90 percent are elected or confirmed by voters, and in
thirty-eight states all judges are popularly elected (Shugerman 2012:

3). Judicial races at these levels are tantalizing targets for interest-
group influence. Election to lower-level courts are low-salience
events in which uninformed voters are at a distinct disadvantage
relative to interest groups with high levels of information and intense
interest in the outcome. Campaign spending and “dark money”
contributions from outside groups play a significant and growing role
in state Supreme Court elections in the United States (Keith et al.
2019; Sessa-Hawkins and Perez 2017).

Finally, the courts are themselves a critical arena of political
contestation. As pointed out in the introduction to this volume, the
American judiciary performs many of the administrative functions

that in European countries are managed by an elite and
professionalized bureaucracy. Robert Kagan’'s seminal analysis of
“adversarial legalism” underscores the stark difference between the



United States and its advanced democratic peers on this dimension.
While other rich democracies rely on administration and policy
implementation through professional bureaucracies, corporatist
negotiation, or government-appointed expert bodies, the United
States “more often relies on courts, lawyers, legal threats, and legal
contestation in making and implementing public policies” (Kagan
2019: 3). Courts are thus central actors shaping key aspects of the
American political economy - among other ways, through their
interpretation of common law disputes over property, contract, and
police

’ a“

tort law, and through their judicial oversight of states
power” to legislate in the name of public welfare.

Current partisan polarization has only heightened the
importance of the courts in shaping policy outcomes (Hasen 2013;
McCubbins et al. 1995). The Supreme Court has always had the final

say on matters of constitutional interpretation. However, as Hasen
(2013) points out, political gridlock magnifies the role of the Court
on matters of statutory interpretation as well. In principle, Congress
always has the power to revise the Court’s interpretation of a federal
statute by amending it or by passing a new law. However, it is
increasingly difficult to assemble the supermajorities needed to
“correct” the Court’s interpretation of important legislation. Political
stalemate thus drives an increase in the power of the Court
“whether or not the Justices affirmatively seek that additional
power” (Hasen 2013: 208). Hasen documents a dramatic drop in

congressional overrides of the Supreme Court’s statutory
interpretations since 1991 and shows that bipartisan override activity



“essentially halted” in 2009. He concludes that under current
conditions of gridlock and polarization, “the Court’s word on the
meaning of statutes is now final almost as often as its word on
constitutional interpretation” (209).

In sum, compared to other rich democracies, the courts play an
outsized role in the American political economy. This impact,
however, is mostly invisible to the average citizen because political
contestation within the judiciary plays out quite differently from
more visible and conventional forms of political warfare. Courts
operate on the basis of legal doctrine, precedent, and professional
norms, but behind the putatively neutral rulings, there are always
normative and political judgment calls being made in interpreting
and applying statutes and Constitutional provisions. Thus, the most
successful repeat players are those who are able to operate across
multiple venues, to influence not just the outcome of individual
cases, or the composition of specific courts, but also the evolution of
legal reasoning and the conventional wisdom on which the legal
community draws. Within the United States, organized business
interests are uniquely well-placed to exercise this broad influence.



Origins and Evolution: The Role of the Law
in the American Political Economy

The role of the courts in shaping the architecture of the political
economy has been a central theme in American political
development. The administrative state in the United States grew up
in the shadow of a powerful judiciary that shaped both the character
of internal government relations and the relationship between state
and market (see, especially, Skowronek 1982). The unabashedly pro-
business orientation of the courts at the turn of the century was a
major flashpoint of political conflict. The infamous 1905 Lochner v.
New York case, in which the Supreme Court struck down a state law
providing for minimum working-time protections for bakers, became
a symbol for the court’s radical laissez faire orientation. Similar
counter-majoritarian decisions on a range of issues from private
property rights to takings to worker protections formed the basis of
a pro-business judiciary and set the stage for the political clashes

over the law in the early twentieth century (Shugerman 2012).
Progressive Era reformers ultimately succeeded in building
administrative capacities at the federal level. However, reformist
success typically turned either on limiting the influence of courts, or
on winning judicial decisions validating these new forms of state
power. The result was what Gary Gerstle (2017) has called an
“improvisational” approach to state formation, a fractured landscape

in which the courts continued to be an important arena of conflict in



which well-resourced, sophisticated business actors could still
exercise influence. The nascent administrative apparatus in the
United States did not displace the courts, but instead was layered on
top of and around the preexisting court-based policymaking regime,
which continued to operate in parallel with it.

The political crisis of the Great Depression and the state-
building mission of the New Deal ultimately neutralized longstanding
judicial hostility to administrative power, and even the Supreme
Court made its peace with the rising federal administrative state
(Tushnet 2011). However, business interests did not give up the
fight. Leading industrialists led by the Du Pont brothers founded and
generously funded the American Liberty League as a vehicle through

which to mount litigation and court-based challenges to New Deal
regulations. Focusing heavily on individual liberty and freedom of
contract claims, the League’s legal strategy strongly foreshadowed
today’s resurgent civil-libertarian challenges to the regulation of

economic activity (see, especially, Kessler 2016 on this “First
Amendment Lochnerism”). While the League itself failed in the face
of Roosevelt’'s overwhelming Democratic majorities in Congress, the
legal arguments developed during this period would provide the
repertoire for later normative and political claims that would gain
more traction as the political environment shifted from the New Deal
consensus to an increasingly anti-government and pro-business
political context in the late twentieth century (Metzger 2017).

Some of the foundations of the current attack on the regulatory
state were laid already in the 1950s and 1960s, when an emerging



crop of conservative legal scholars mounted an intellectual assault
on the prevailing New Deal order in an “effort to reconstitute
liberalism as a bulwark against collectivist challenges and increasing
government regulation of business” (van Horn 2011: 1528). These

ideas took root in the “Chicago School” of law and economics, which
drew on philosophical and organizational foundations laid in the
immediate postwar years by Friedrich Hayek to confront what he
and others considered the twin dangers of totalitarianism and
communism. Central to the Chicago School approach was an
unshakable belief in the value of free markets. The economist
Ronald Coase exercised enormous influence in the School’s early
years; his institution-building efforts included the founding of a new
journal (The Journal of Law and Economics, 1958) and the
establishment of a center staffed by libertarian scholars (the
“Committee on a Free Society”).

The emergence of this powerful intellectual movement
resonated deeply with business interests whose long-simmering
discontent with the New Deal settlement grew increasingly intense in
the years of the Warren Court, when judicial power was brought to
bear to extend the power and regulatory reach of the federal
government in society and economy. Congress had relied on private
litigation to enforce federal statutes since the late nineteenth
century. But legislative changes in the 1960s expanded access to the
courts through changes in standing to sue, the inclusion in some
laws of “citizen-suit” provisions that allowed private parties to
initiate cases, “fee shifting” arrangements in which defendants



would be responsible for all legal costs if the plaintiff prevailed, and
- perhaps most importantly - an amendment to the Federal Rules of
Civil Procedure Act that made it easier for parties to bring class
action suits (Burbank and Farhang 2017: ch. 3; Kagan 2019: 57; see
also Decker 2016: 32-34).

These changes fueled the rise of the liberal legal movement,

giving a host of new actors - including civil rights groups and
proponents of environmental and consumer protection - tools to
bring recalcitrant states and business interests to heel through
litigation. Indeed, as David Vogel noted, in the 1970s “the public
interest movement replaced organized labor as the central
countervailing force to the power and values of American business”
(Vogel 1589: 293). This was quite a reversal from jurisprudence in
the late nineteenth century, when business interests were the ones
to turn to the courts, mostly to contest government regulation as a
violation of their individual or property rights (Kagan 2019: ch. 11).
It was not long, though, before these developments provoked an
intense conservative “counterrevolution” (Burbank and Farhang
2017: 3).




Business Strategy and Conservative
Jurisprudence in the Modern Era

Concerted pushback on the part of business is often seen to have
begun with a 1971 memorandum written by future Supreme Court
Justice Lewis F. Powell addressed to the US Chamber of Commerce.
Powell excoriated the American business community for its
complacency in the face of what he considered the dire threat to
free enterprise posed by the expansion of the regulatory state. He
pointed out that defenders of the free market had not recognized
the “neglected opportunity” the courts offered, which the public
interest legal movement had cleverly exploited. And he famously
argued that the judiciary could be an important instrument for social,
economic, and political change for business as well (Hacker and
Pierson 2010: 117-19).

In fact, the roots of the business countermobilization were
multiple, and many of them predate Powell’s call to action. Yet the
memo was revealing, and the Chamber did become a crucial hub in
the business pushback, not just against public interest law but
against the regulatory state as such. Then-president Richard Lesher
began the effort in 1975 by founding a National Legal Center for the
Public Interest, essentially picking up where the Liberty League had
left off. Conservatives who had earlier railed against the growing
influence of the judiciary came “to embrace legal activism,” arguing
that federal bureaucracies had exceeded their authority by violating



the rights of property owners and businesspeople. The lawsuits they
brought “spoke the language of individual constitutionally based
rights - as secured by the Bill of Rights and extended by the
Fourteenth Amendment” (Decker 2016: 71).

Today’s business counteroffensive is more sophisticated and
multidimensional than its predecessors, developing over decades
and operating across several interrelated arenas. This section
explores three areas of strategic focus: cultivating the conservative
legal movement in the academy, forging a robust political coalition
through strategic litigation, and shaping the composition of the
judiciary itself through intense involvement in judicial elections and
appointments to the bench. Narrow perspectives that focus on one
or the other of these arenas inevitably produce a highly incomplete
picture. It is only when we zoom out and look to the larger
landscape of parallel and complementary initiatives in which
business interests have been involved that we can begin to see the
interconnections and synergies among them. A wide-angle view also
reveals a diverse set of allies - conservative philanthropists,
lobbyists, party officials, conservative legal advocacy organizations,
and think tanks - operating across these multiple sites of influence.



Cultivating the Conservative Legal Movement

Steven Teles tells the story of the rise of the conservative legal
movement as the triumph of powerful intellectual minds and skilled
scholarly entrepreneurs who were driven by shared ideological
convictions rather than material motives. Indeed, Teles argues that
the success of the conservative legal movement came only after it
had distanced itself from business actors. In his account, earlier
conservative efforts had been “hampered by their alliance with the
business community” (Teles 2008: 88). He argues that the

movement took off only after power shifted “from the movement’s
material [corporate] base to those with primarily cultural and
intellectual motivations” (2008: 59).

But Teles’s otherwise masterful study understates the role of
business interests in actively supporting these early intellectual
endeavors and in cultivating the subsequent evolution of the
conservative legal movement. As van Horn (2018: 478) documents,
“from the time of the birth of Chicago law and economics in 1946,
there has been an active corporate presence.” Large companies
facilitated the growth of the movement, bankrolling fellowships in
the 1950s and 1960s, financing conferences and other initiatives that
were aimed at “reshap[ing] the views of faculty and students so that
they would be more sympathetic toward corporations” (van Horn
2018: 486-87). Corporate support was critical, for example, in
underwriting the influential Manne workshops - two- to three-week
training courses for law faculty and judges designed to familiarize



them with the market-oriented cost-benefit analysis that was central
to the law and economics approach to jurisprudence (Ash et al.
2020). Manne himself emphasized the importance of mobilizing
business support in his quest to fund a law school specializing in this
kind of legal training, a law school “especially designed to serve the
needs with which these men are familiar” (qtd. in Teles 2008: 103).

Although this new generation of conservative legal scholars and
activists were not acting at the behest of specific corporate interests,
the views they articulated clearly resonated with long-standing
business grievances against the regulatory state. Valorizing self-
correcting markets and critiquing government as prone to special
interest capture, their arguments echoed central themes of the
laissez-faire conservatism of the pre-New Deal era. So it is not
surprising that conservative foundations with close ties to industry
such as Olin (chemicals) were deeply involved in these efforts from
the start. They were joined by others over time. Charles Koch, for
example, was an early supporter - and generous patron - of the
Institute for Justice, which Teles (2008: ch. 7) singles out as one of
the most important hubs of the conservative public interest law
movement.

These new strands of legal thinking found organizational
anchoring in the Federalist Society, established in 1982, whose
founders focused on further developing conservative legal doctrine
and on cultivating a cadre of legal experts steeped in this tradition.
Generous funding from corporation-linked philanthropies allowed the
Federalist Society to host workshops, debates, and conventions, and



to develop beachheads in elite law schools across the United States.
Individual companies have contributed to the cause by investing in
academic centers such as the Institute for Contemporary Studies in
California, which leveraged donations from IBM, Chase, and Texaco,
alongside funding from conservative philanthropies like the Olin
Foundation, to focus on training a new generation of antitrust
lawyers and on reshaping legal pedagogy around pro-business,
Chicago School economics (Maclean 2017: 115-26). Similar efforts

drove the founding of law and economics centers at George Mason
University and elsewhere in the 1980s (Maclean 2017: 115-26).
These business investments have paid off. Ash, Chen, and Naidu
(2020) conducted an exhaustive study of the impact on judicial
decisions of attendance at the Manne Economic Institute for federal
judges. By the early 1990s, more than half of all federal judges had
attended this Institute and the question the authors ask is what
impact, if any, did this have on their subsequent behavior on the
bench. Analyzing hundreds of thousands of votes in Federal Circuit

courts through 2013, they found that judges who had participated in
the Manne economic training program between 1976 and 1999
rendered more conservative verdicts in economics cases and ruled
against regulatory agencies - particularly the Environmental
Protection Agency and the National Labor Relations Board - more
often than judges who had not attended the program. Text analysis
revealed that these judges were also more likely to invoke the
specific language and cost-benefit logic of economics in their



opinions - language that can then be cited in future decisions (Ash
et al. 2020: 3).3

Through long-term investment in organizations like the
Federalist Society and the seeding of prestigious legal scholarships,
chairs, and faculty positions, conservative and corporate donors have
successfully created a self-sustaining ecosystem of conservative legal
practitioners who share a common worldview. Their funding has
allowed these groups to develop compelling intellectual critiques of
the New Deal constitutional order, incorporating insights from
economics to advocate for the efficiency of free market approaches
to public policy. Most importantly, the Federalist Society now
provides a pipeline of talent from which future judges, policymakers,
and business officials can be drawn (Teles 2008: 137).

Conservative politicians looking to promote like-minded jurists
now know exactly how to find them even within a legal academy
that still leans liberal. Bonica and Sen (2017: 559) show that
ideology plays an especially prominent role in judicial selection

where judges are appointed or elected in partisan elections. Because
the pool of conservative candidates coming out of elite law schools is
smaller than the pool of liberal candidates, conservative graduates
are significantly more likely than their liberal colleagues to be tapped
to serve on federal courts of appeals and state high courts - nine
times more likely in the case of federal circuit courts, and, narrowing
the comparison to graduates of Harvard, Yale, and Chicago, twelve
times more likely (2017: 588-89).



The linkages between business and the conservative legal
movement have become increasingly dense over time. Key hubs in
the conservative academic network such as George Mason
University’s Economics Department and Law School continue to
enjoy generous funding from corporate interests (Hartocollis 2018)

and the Federalist Society itself is supported in part by funding from
these same business interests.” Alumni of these programs now
occupy key positions not just in the judiciary but in government as
well. Paik et al.’s (2011) analysis of networks of lawyers who are

active in national policymaking reveals especially dense ties among
business (as opposed to religious) conservatives, an outcome they
attribute in part to “umbrella groups” such as the Federalist Society,
the Heritage Foundation, and the American Enterprise Institute that
integrate ideologically aligned lawyers by providing opportunities for
interaction and cooperation in public policymaking.



Coalition Building through Strategic Litigation

The maturation of the conservative legal movement coincided with
an important leadership change at the Chamber, which, in 1997,
came under the more inspired, and more radical, leadership of Tom
Donahue. As president, Donahue ramped up the Chamber’s activities
in direct pro-business litigation and in state judicial elections. A first
target was tort reform, strategically chosen for its broad appeal and
ability to unify a business community that is otherwise often rent
with divisions (Carter 2002: 32). In most other countries,

compensation for various injuries is dealt with by bureaucratic
agencies or social insurance funds (in corporatist countries, often
administered with parity representation of business and Ilabor
interests). In the United States, by contrast, harms are litigated in
court, and the tort law system notoriously is associated with
unpredictable and often very large damages, including in some cases
huge pain and suffering compensation. This has been a massive
thorn in the side of business, and the Chamber’s Institute for Legal
Reform spent tens of millions of dollars in the 2000s on tort litigation
alone (Hacker and Pierson 2016: 223).

Donahue took up this cause with gusto, placing it at the center
of a successful fundraising and membership drive. The attack on the

plaintiff’s bar not only unified diverse business interests; it also
cemented an alliance with the Republican party leadership by taking
on the trial lawyers’ bench, an important constituency and major
source of funding for Democratic candidates in key states. Tort



reform was also a galvanizing issue for the American Legislative
Exchange Council (ALEC), a network linking business interests
directly to conservative state legislators. Pivoting from its previous
heavy focus on social issues, ALEC developed model state legislation
for tort reform and ran a successful lobbying campaign that resulted
in twenty-three states introducing caps on tort suit damages, thirty-
four states limiting - in some cases, banning - tort suit punitive
damages, and thirty-eight states introducing maximum allowable
penalties (Hertel-Fernandez 2019: 63). ALEC’s strategic reorientation
drew in more corporate members, putting the organization on much
more stable financial and organizational footing by scoring successes
on an issue of central importance to a wide variety of companies.
The impact of the business offensive in this area has been
profound. Burbank and Farhang trace the trajectory of the
conservative counterrevolution against the private enforcement
apparatus that had flourished in the 1960s. They show how business
interests increasingly turned to the courts after efforts at outright
legislative retrenchment at the national level had failed:
“Recognizing the political infeasibility of retrenching substantive
rights, the movement'’s strategy was to undermine the infrastructure
for enforcing them” (Burbank and Farhang_2017: 3). Their empirical
investigation of private enforcement cases documents a significant
uptick in Chamber activity in this area after 1995 (2017: 164-65).
Based on exhaustive analysis of Supreme Court decisions over the
past several decades that dealt with standing, private rights of
action, damages, fees, and arbitration, they show that “business



defendants are prevailing at an extraordinary rate” (2017: 130).
Plaintiff success has fallen steadily over the last forty years, and by
2014, plaintiffs were losing 90 percent of the time (2017: 22).

The Chamber’s National Chamber Litigation Center (NCLC) is
engaged in a broad range of business-oriented litigation, extending
far beyond the issue of torts. The Center has invested especially
heavily in its Supreme Court practice, and has been extremely
successful in getting its cases heard. The Court typically agrees to
hear about 5 percent of certiorari petitions it receives but cases
supported by the Chamber enjoy a significantly higher take-up rate -
25 percent in the 2017-18 term and a whopping 40 percent in the
2018-19 term (Frazelle 2019: 4). Robin Conrad, who led the
Chamber’s litigation efforts for decades, boasted an especially
successful record at that level. In her first year at the helm, the
NCLC secured three key victories in a single day, a “high court hat
trick” (Winkler 2018: 323). Under her leadership, the Chamber
honed its tactics, and Conrad earned high praise for the role she

played in “taking a more strategic approach to shaping the law in
areas such as punitive damages, class actions, and securities
litigation” (US_Chamber Litigation Center 2007). Indeed, the
Chamber’'s win rate is enviable. During the Roberts Court, the

Chamber’s position has prevailed in 70 percent of cases in which it
took a stand, up from 56 percent in the Rehnquist era and just 43
percent during the Burger Court (Frazelle 2019: 3).



Shaping the Composition of the Bench

The strategic initiatives outlined above are intimately linked to a
third arena of business influence, namely working to shift the
personnel who comprise the judiciary writ large. In the context of
the anti-tort campaign, business interests were willing to pour large
sums of money into efforts to replace state supreme court judges
they viewed as biased toward plaintiffs or inclined toward big
awards. In one well-known case, they lobbied heavily on a 1986
California ballot measure that resulted in the replacement of liberal
state supreme court justice Rose Bird with a more business-friendly
conservative (Cairns 2016: 176). The Chamber’s Institute for Legal
Reform - heavily funded by a handful of anonymous donors - pours
enormous resources into financing the campaigns of its preferred
candidates in state-level judicial races and state attorneys general
elections (Surgey 2020; also Hacker and Pierson 2016: 223-24).
Campaign spending in such races has risen considerably over
the last two decades. State judicial elections are no longer the
“sleepy affairs” they were before 2000 (Carter 2002; Katz 2018).
Katz notes that in 2014, the Institute for Legal Reform raised $45
million in revenue and spent a third of it on political campaigns,
including significant contributions to judicial races (Katz 2018: 320).
Conference calls identify priority (“Tier 1”) targets who are then

singled out for special attention and funding (Katz 2018: 325). The
2016 election set a new record for spending on state supreme court
elections, as twenty-seven judges were elected in races in which



spending reached $1 m or more, with the lion’s share of
contributions coming from outside groups (7he Economist 2019).

Attorney general races have also become intensely partisan affairs,
with business interests (led by the fossil fuel industry) heavily
involved in funding their preferred candidates (Savit 2017; Surgey
2020).

The Chamber works closely with Republican party allies in these
efforts. Its Institute for Legal Reform is the second-largest source of
funding (behind another conservative organization, the Judicial Crisis
Network - which similarly relies on a small humber of anonymous

contributions) in funding the Republican Attorneys General
Association, which spearheads efforts to increase the number of
Republican AGs across the country (Bennett 2018; Surgey 2020).
The Chamber also works alongside the Judicial Fairness committee,
an organization founded in 2014 by the Republican State Leadership
Committee that is focused specifically on “elect[ing] down-ballot,
state-level conservatives to the judiciary” (Keith et al. 2019: 10).

These efforts, in combination with the now-steady supply of
conservative jurists coming out of top law schools, have been crucial
in shifting the composition of the courts at all levels, but the alliance
with the GOP in transforming the federal bench has been especially
effective. Republican allies of business lobbies systematically slow-
walked judicial confirmations under the Clinton and Obama
presidencies, and then radically ramped up the pace of confirming
conservative judges for the resulting vacancies in the Bush II and
Trump administrations. Trump alone appointed more than a quarter



of all federal appellate court judges (fifty-one total appointments
across all thirteen circuits, all but eight with ties to the Federalist
Society) (Livni 2020). At the Supreme Court level, conservative

groups heavily promoted the appointment of Neil Gorsuch, and the

Judicial Crisis Network poured $10 million into the lobbying effort to

seat Brett Kavanaugh (Keith et al. 2019: 2; Massoglia 2020).>
Changes in the composition of the courts - through election and

appointment - now allow business interests to venue shop,
strategically targeting their efforts to weaken the regulatory
constraints they face. Republican AGs work closely with industry and
conservative advocacy groups to mount “coordinated AG-directed
litigation” aimed at revising or reversing unwelcome legislation or
administrative actions (Savit 2017: 850). States where business
influence in politics is especially strong offer a more effective route
for business-friendly litigation, for example arising through right-
leaning judicial districts in states like Texas, and through
conservative circuits like the Fifth Circuit Court of Appeals. From
here, otherwise peripheral business-friendly legal theories - like the
ones that drove the Sibelius case that challenged the Obama
administration’s signature healthcare policy, the Affordable Care Act
- can quickly skyrocket from the status of theory to being heard in
the Supreme Court itself (Balkin 2012; Tushnet 2013). The
Republican Party has leveraged this infrastructure to engage in an

increasingly aggressive strategy of what Brian Highsmith (2019) calls
“partisan constitutionalism,” in which party leaders work with
business allies and conservative and libertarian advocacy groups,



enlisting partisan judges and making strategic use of the courts in
order to “re-litigate” legislative losses “on a more favorable
battleground” (Highsmith 2019: 920).

In sum, panning out to take a wide-angle view of business

investments across multiple sites, a larger pattern of influence
emerges. The interaction of developments across this entire field
shapes political outcomes in ways that are difficult to track because
the dynamics are so different from raw power politics. Standards of
legal argumentation, appeals to prior case law and precedent, and
the boundaries of statutory or Constitutional text provide limits, if
highly plastic ones, on what kinds of decisions can be reached in the
particular factual scenario presented by a lawsuit. But patient
investment in academic institutions that have been promoting
alternative lines of legal analysis contributed to shifting the terms of
scholarly debate and the boundaries of legal conventional wisdom.
Judges who come to see themselves as players in a larger partisan
or political battle are more willing to push the boundaries of
precedent and legal norms. And, through strategic litigation,
organized business groups both capitalize on and advance these
developments.

Donald McGahn, the former White House Counsel who
spearheaded the Trump administration’s efforts to place
conservative jurists on the federal bench to do battle against the
administrative state, was explicit about the strategic connections
across these different arenas of influence: “There is a coherent plan
here where actually the judicial selection and the deregulatory effort



are really the flip side of the same coin” (Barnes and Mufson 2018).

Yet these connections are lost on all but the most attentive
observers of the judiciary. It is precisely because of how diffuse the
court system is that business interests that are able to operate
across the entire landscape of law schools, courts, elections, and
traditional political influence can enjoy an enormous strategic
advantage even if these efforts have taken decades to come
together.



Courts and the American Political Economy:
The Strategic Use of Legal Doctrine

The developments outlined above set the stage for key legal battles
through which business interests have been able to exercise
significant influence on the contemporary political economy. This
section outlines how business has been able to assert its interests
through litigation and legal doctrine in three ways: through
measures aimed at enhancing corporate power, weakening
countervailing forces (especially labor), and undermining the state’s
regulatory capacity. These three doctrinal areas come to the
forefront because they have been major political economic
battlegrounds in which business interests have used the courts to
expand the zone of corporate discretion and rewrite the legal
capacities and immunities afforded them in ways that enhance and
extend corporate power. In most of the following cases, the plaintiffs
are firms or business groups with long-standing interests in
dismantling New Deal-era economic regulations. As highly
resourced, repeat players, these litigants have been successful in
part by bringing repeated lawsuits in favorable jurisdictions, and by
designing these interventions strategically in order to create vehicles
that are most likely to reach the Supreme Court and win the support
of an increasingly conservative federal judiciary.



Enhancing Corporate Power and Capacity

First, business interests in the United States have successfully
pursued cases that remove regulatory and other constraints on big
business itself, enabling corporations to further concentrate their
economic and political power. The infamous Citizens United v. FEC
case, which removed limits on corporate campaign contributions,
represents one such key shift, expanding the ability of business
interests to wield influence in elections. Indeed, the effects of
Citizens United on state legislatures are already visible: studies have
found that increased spending by outside groups bolstered the
chances of Republican candidates while also, independently, leading
to a rightward shift in the ideology of those who were elected
(Abdul-Razzak et al. 2019; Harvey and Mattia 2019).

The Citizens United decision built on a longer trajectory of legal
doctrine going back to the very start of the modern conservative
legal movement and the Chamber’s lobbying efforts. Earlier cases, in
particular First National Bank v. Belotti (1978) and Buckley v. Valeo
(1976), set up the doctrinal arguments that corporations possess
free-speech rights, and that financial donations constitute speech -
two key legal building blocks that made Citizens United possible. As
Adam Cohen (2021: 149) notes, Citizens United was the product of a
well-orchestrated campaign. He shows how a network of

conservative activists, associated with James Bopp’s James Madison
Center for Free Speech, served as a “brain trust” for the case.
Meanwhile, the well-known repeat litigant and fellow of the



American Enterprise Institute, Ed Blum, tapped into his base of
conservative corporate donors to help organize the long-term
financing for these litigation efforts.

In another line of cases, courts have found that the First
Amendment rights to speech for corporations can be read as
providing protection against various state regulations. Perhaps the
best known of these is the Hobby Lobby case, which found the First
Amendment rights of a closely held corporation required a carve-out
from complying with civil rights laws where the corporate owner has
religious objections. In Sorell v. IMS Health, data mining and
pharmaceutical companies brought a suit to challenge a patient
confidentiality law. In its decision, the Court struck down a Vermont
law that would have barred the use of patients’ private prescription
information for marketing purposes as a violation of pharmaceutical
firms’ First Amendment rights to engage in corporate speech (Purdy
2014). Seizing on these developments, pharmaceutical companies
are now pushing to be exempted from FDA disclosure requirements
for their drugs, claiming protection for their corporate speech rights
(Kapczynski 2018). While these cases involved somewhat different
areas of legal doctrine and different political constituencies - civil
rights/religious liberties, business regulation - what unites them is a
shared attack on government regulation, and an empowerment of
corporate interests to resist it.

Another area in which the courts have enhanced the power of
business interests is through antitrust rulings that promote economic
concentration rather than limit it. In one recent example, the court



sided with credit card companies by rejecting an antitrust challenge
to the extractive “merchant fees” that companies like Visa and Amex
impose on small businesses. In the case, Ohio v. American Express
(2018) the Supreme Court’s five-vote conservative majority held that
such merchant platforms were “two-sided markets” that did not
suffer from conventional problems of market concentration - despite
significant evidence that credit card companies were abusing their
market power to impose heavy fees on small businesses.

The deregulatory tendencies we have been describing for the
United States are certainly in evidence in Europe, though there are
some important differences.® In general, the European Union tends
to enforce antitrust more rigorously (Philippon 2019: ch. 6), and in
Europe, laws protecting the civil rights of individual citizens (e.g.,
nondiscrimination as in the Hobby Lobby case) would always prevalil
over the rights of corporations (or firm managers operating in that
capacity). Rulings of the European Court of Justice have pushed in a
liberalizing direction, but the foundational logic on which many of
the US Supreme Court decisions have rested - the extension of First
Amendment rights to corporations - has no equivalent in Europe.
Thus, EU law does not provide a way for business interests to
expropriate and claim for themselves the rights and liberties that we
typically attach to individuals in the way that has become common in
the United States.



Weakening Countervailing Forces

Second, business interests in the United States have successfully
leveraged legal doctrine to shift the balance of power between
capital and labor through cases that undercut the countervailing
power of workers and other groups to exercise political voice and to
contest the political interests of business. In Janus v. AFSCME, the
Court inhibited the ability of public sector unions to charge union
dues as a violation of First Amendment protections of freedom of
speech. Business has a keen interest in diminishing the power and
depleting the financial resources of public sector unions because of
the role these unions play in electing Democrats and in lobbying for
progressive policies (Hertel-Fernandez, this volume). The Janus
decision was the result of a protracted back-and-forth between
conservative interests and Justice Samuel Alito in particular, who
used dissents on earlier cases to invite further challenges by strongly
signaling a willingness to overturn a long-standing precedent
allowing the collection of agency fees (Cohen 2021).

As noted by Hertel-Fernandez (this volume) business interests
including the Koch brothers bankrolled the groups, notably the
National Right to Work Legal Defense Foundation, who supplied the
arguments deployed in the Janus case (see also Cohen 2021: 215;
McNicholas and Jones 2018). Republican politicians like Illinois
governor Bruce Rauner (himself a businessman) championed the
case, while conservative judicial appointments - specifically, the
seating of Justice Neil Gorsuch - secured the victory for business. As



soon as the decision came down, the Freedom Foundation - a
conservative nonprofit funded by the Koch brothers - mobilized a
grass roots campaign to encourage public workers to stop
contributing to the unions that represent them (Eidelson 2018).
Reducing access to the courts through restrictions on class
action suits and the use of mandatory forced arbitration clauses has
been another high priority for the Chamber of Commerce, and an
area in which it has enjoyed significant success (Public Citizen 2008).

As Sarah Staszak (2015) has emphasized, it has become increasingly
difficult for disadvantaged groups and individuals to have their day in
court. She observes that many of the advances of the rights
revolution of the 1960s have been scaled back in a series of subtle
and often highly technical changes to the rules and legal procedures
associated with bringing class action suits. It is now simply much
more difficult than before to form a class - and without a class there
is really no way to sue, given the prohibitive costs to individuals to
bring separate suits and the meagre damages that could be
recovered in this way. As an example, she cites a 2011 class action
case brought by the female employees of Wal-Mart for systemic
gender discrimination in hiring and promotion (Wal-Mart Stores, Inc.
v. Dukes et al.). The Supreme Court threw the case out without ever
addressing the substantive claims because a 5-4 conservative
majority decided that the women could not be certified as a class
(Staszak 2015: 2; see also Corkery 2017). While the goal of scaling
back access to the courts emanated from a variety of sources over
time, Staszak argues that since the 1990s it has drawn most of its



power from Republican legislators and lobbyists keen to thwart
public interest litigation of this sort (2015: 116; see also Burbank
and Farhang 2017).

Mandatory arbitration clauses similarly operate to tilt the playing
field heavily in favor of business interests. For example, in a series of

cases, courts have found that the Federal Arbitration Act, which
allows for contractual arbitration clauses to bypass conventional
judicial proceedings for dispute resolution, can be interpreted to
supplant existing regulatory requirements (see, e.g., Liptak 2018;
2019). Workers whose employment contracts contain arbitration
clauses, or consumers using services whose fine print includes an
arbitration provision, now find themselves unable to bring claims to
court, or even to invoke regulatory protections for labor and
consumer rights (see, especially, Colvin 2018). Employers have

seized on these legal developments, and now regularly insert
mandatory arbitration clauses in employment contracts. Studies
show that the share of workers covered by such provisions rose
steadily after a key 1991 decision (Gilmer v. Interstate/Johnson
Lane), from about 2 percent of all workers in 1992 to well over half
(56.2 percent) of all private sector nonunion employees by 2017.
Even in low-pay sectors such as the retail and hospitality industries,
large shares of workers are now subject to forced arbitration (Colvin
2018: 2, 8-9). In 2018, the Supreme Court ruled that these clauses
could even override the National Labor Relations Act, requiring
employees to bring labor disputes through arbitration instead of
more worker-friendly administrative or judicial proceedings (Epic
Systems 2018; see, especially, Hamaji et al. 2019).”




Here again, there are few direct parallels in Europe. With
respect to labor representation, Janus-like attacks on unions are not
as easily mounted because labor’s right to collective bargaining is
anchored in the constitution in most European countries. These
rights are not (as in the United States) an extension of the individual
rights of workers (e.g., Forbath 1991), but instead rest on separate
bodies of law that expressly recognize the rights of unions as the

collective representatives of workers. Employment law in most
European countries also explicitly recognizes the power asymmetries
involved in employment relationships, and proceeds from the view
that the state has an obligation to protect the rights of the weaker
party. Among other things, this means that the kinds of mandatory
arbitration clauses that are slipped into many individual employment
contracts in the United States would be unthinkable in most cases in
Europe, where individuals cannot simply sign away their right to
collective representation.® Finally, the fact that European jurisdictions
do not typically provide mechanisms for class action suits’ means
that the labor claims described previously in most cases would either
be resolved in political or administrative forums or subject to
collective bargaining.



Undermining State Regulatory Capacities

Finally, business interests in the United States have been remarkably
successful in winning cases that establish limitations on the very
capacities of government itself, effectively precluding more far-
reaching regulations or redistributive policies that might arise in the
future. Here the overall story - of a hollowing out of state regulatory
capacities - is similar to that in Europe, even if the mechanisms are
quite different. In Europe, the shift of regulatory authority over
much economic activity to the European level itself compromises
national control, and a large literature shows that the overall thrust
of ECJ jurisprudence has tilted in a decided deregulatory direction
(see, e.g., Grimm 2015; Hopner 2015; Scharpf 1999, 2010, 2017;
Schmidt 2018).

In the United States, however, organized business interests have

played a more central role. Many of the First Amendment cases
expanding corporate power noted previously operate by negating
governmental regulatory authority. But there are other, more direct,
challenges to federal regulations on business as well. For example, in
the 2011 case of Business Roundtable v. SEC, the Business
Roundtable brought a suit challenging the Securities and Exchange
Commission’s “proxy access” rule, a regulation mandated by the
2010 Dodd-Frank financial reform legislation that aimed to expand
shareholders’ ability to hold management accountable through
shareholder elections. Under the Administrative Procedures Act,
regulatory agencies must provide a cost-benefit analysis to show



that regulations are not “arbitrary and capricious.” In the case, the
BRT successfully weaponized procedural claims to argue that the
SEC's cost-benefit analysis of the proxy access rule was insufficient.
The argument carried the day, despite extensive research and
documentation from the SEC assessing the trade-offs and
implications of the policy, and despite strong legislative authorization
from Congress to pursue the rule.

This strategy of undermining regulation through the imposition
of ever-higher barriers to success represents a long-running theme
in business-driven litigation. Consider as another example the
famous NFIB v. Sibelius case, brought by the National Federation of
Independent Business to challenge the Obama administration’s
Affordable Care Act. In a textbook case that illustrates the
connections across the political, legal, and academic arenas, twenty-
six Republican AGs joined the business federation’s suit to strike
down the legislation. Working together with libertarian think tanks
such as the Heritage Foundation, whose legal team helped select the
venue and craft the legal arguments, ACA opponents elevated the
case politically by framing the issue in terms that resonated with the
public while also lending legitimacy to previously marginal
constitutional claims (Highsmith 2019).

While the individual mandate requiring individuals to purchase
health insurance survived judicial scrutiny, the Supreme Court
imposed two potentially severe restraints on future redistributive
social welfare policies. First, Sibelius now questions whether the
Federal government can induce states to join a federal regulatory



regime by providing financial incentives. Such incentives had been a
mainstay of federal-state cooperative welfare regimes including
Medicare and Social Security, but the Court found that federal
incentives that are foo enticing may be deemed unconstitutionally
coercive. Second, Sibelius also suggested a limit to federal legislative
power under the Commerce Clause, limiting it to apply only to
“commercial activity,” suggesting that Congress could not mandate
individuals to act in a particular way by regulating “inactivity” - such
as the “inaction” involved in not buying health insurance. While the
exact implications of the inactivity requirement are unknown,
inserting this additional hurdle for future legislation represents a
loaded gun that could come back to undermine federal policymaking
going forward.

The battle over the ACA offers another particularly stark
example of how the fusion of partisan political activism, a
conservative legal ecosystem, and business interests can exercise
powerful influence on the political economy through law. When
initially proposed, the libertarian argument that the government
could not mandate individuals to purchase health insurance or
regulate insurance companies was viewed as non-credible, so far out
of mainstream legal doctrine as to not be a threat. Yet a combination
of intellectual entrepreneurship by leading conservative legal
scholars and think tanks, the socialization and popularization of
these theories in the media and in Congress, and the uptake of
these arguments by the Chamber and the National Federation of
Independent Business radically shifted the political context



(Highsmith 2019). Legal theories espoused by ACA opponents had

entered the mainstream - and with favorable jurists on the Court, a
ruling striking it down was suddenly plausible (Tushnet 2013).

Political entrepreneurs then drove the case forward: the Republican
administration in the State of Florida brought the initial ACA lawsuit,
and with a favorable ruling in the conservative Eleventh Circuit of
Appeals, the case was on its way to the Supreme Court.

Much of the legal scholarship views the different battles we
have outlined as doctrinally unrelated to one another, grounded in
different legal frameworks - freedom of contract, rights of corporate
personhood, or states’ rights. Depending on the issue, the specific
doctrines that are invoked are opportunistically different. In some
cases, legal strategies involve repurposing old doctrines (e.g., the
First Amendment); some rely on originalist thinking, others on the
market-efficiency logic of law and economics. However, by putting
them in the same political-economic frame we can see them as part
of a single political project of defending centers of business and
economic power, weakening countervailing forces, and undermining
the regulatory powers of the state.



Law and Deep Capture of Political Economic
Policymaking

The cumulative result of this conservative judicial activism has been
to tilt the playing field in favor of business interests (Purdy 2018).
We have highlighted some of the most visible cases, but the reality
is that most litigation disputes involve policies that operate in the
deep background of the political-economic regime, out of the
limelight of mainstream political debates and media attention. As
Burbank and Farhang put it: the courts have provided “a pathway to
retrenchment that is remote from public view, and this subterranean
quality is reinforced by the slow-moving, evolutionary nature of
case-by-case policy change” (Burbank and Farhang_2017: 22-23).
While business interests do lose some high-profile cases, they have
been successful at shifting background procedural rules, step-by-
step, to great effect (see Tushnet 2013: 204).

Sophisticated, well-resourced, repeat players like big business

are especially well positioned to shape outcomes in these ways.
Many of the cases we have discussed were driven by plaintiffs who
are themselves corporations or lobbying and advocacy groups that
operate on their behalf - the Business Roundtable, the National
Right to Work Committee, the National Federation of Independent
Business, or the Chamber of Commerce. The financial resources
these corporate litigants can bring have vastly outpaced the ability of
countervailing actors and public interest groups to keep up.



However, as we have emphasized, these victories are not just the
product of greater resourcing for businesses to pursue expensive
litigation campaigns. They have rested as well on complementary
efforts aimed at shaping the ideologies and personnel of the
judiciary in @ more business-friendly direction. Decisions like Citizens
United, Sibelius, Hobby Lobby, and Sorrell are thus also the
outcomes of a less-visible, longer-running process through which
business interests have sought to channel influence on the legal
terrain.

Defenders of the Supreme Court insist that the pro-business
decisions it has handed down are not the result of systematic bias,
but arise from Justices’ genuinely held moral and legal beliefs about

interpretation and jurisprudence (see, e.g., Adler 2016). Yet the
intellectual and ideological orientation of the Court (and of the lower
courts) itself reflects the fruits of a more multifaceted long game of
influence on legal doctrine and state judicial politics since the 1970s.
Indeed, the rapidity with which contentious legal theories from the
Right migrated into appellate courts and then to the Supreme Court
highlights the power of patient investment and networked
movement-building among business interests, conservative
politicians, and the conservative legal movement in the academy.
Consider, for example, how litigants in the ACA cases worked with
partisan state Attorneys General to launch the suits that drove the
case. Or how the ideological skew of particular geographic circuit
courts - such as the heavily conservative Fifth or Eleventh Circuits -
provided a fast track for this and other contentious cases to reach



the Supreme Court. By concentrating lobbying and advocacy efforts
on a few key nodes in the legal system, particularly ones that are
often not as visible to the mass public such as AG offices and lower
court appointments, organized interests can exercise outsized
influence on the legal system as whole.

The combined result of these efforts has been subtle, long-term,
and deeply durable shifts in features of the regulatory environment
that are of central interest to business. This is not the kind of pay-to-
play or raw lobbying we associate with business power in legislative
or electoral contexts. Rather, influence operates through two related
mechanisms. First, active support of the conservative legal
movement creates an expansive network linking legal scholars,
business lawyers, policymakers, and commentators who share a
common cultural, sociological, and ideological orientation. This
network is porous and overlapping, connecting legal conservatives
with corporate interests, political operatives and activists, and GOP
party officials. The result is an ecosystem that produces a repertoire
of legal and political arguments that help make more plausible
claims like those that undermined the ACA or asserted corporate
personhood rights - legal theories that without this infrastructure,
would not gain visibility or traction.

Second, these networks also shift the occupants of key
policymaking and judicial offices. As Nick Carnes has suggested in
his work on legislative capture, elite cultural capture operates not
just by changing the voices that speak in courtrooms through
litigation; it also changes the listeners of those arguments (Carnes



2013). As more judges and policymakers are themselves drawn from
groups participating in these formative intellectual spaces, novel
legal arguments that favor business interests - whether deploying
the First Amendment in new ways or applying economic reasoning to
legal questions - do not just find more effective articulation in
courtrooms and policy debates, but also more receptive audiences
for these arguments.

These deep cultural investments are particularly effective in the
legal domain, where the resources of ordinary voters are arguably at
their weakest. Mass mobilizations with respect to the courts
overwhelmingly center on social issues, while citizens remain largely
unaware of the ramifications of most of the pro-business decisions
we have discussed. Moreover, given law’s self-conception as a
community of practice insulated from politics and premised on pure
legal reasoning, the existence of a community of self-identified legal
thinkers who identify with the kinds of legal doctrines that favor
business interests represents a fertile substrate upon which to build
the kinds of electoral, political, and litigation strategies that have
yielded victories like Janus and NFIB.



Conclusion

A comprehensive account of business interests and their strategic
actions and investments within in the American judicial and legal
system is beyond the scope of one essay. This chapter offers a start
by sketching in broad brushstrokes the interplay between business
interests and the legal system across key domains, and the effects
on public policy and the structure of the American political economy
as a whole. Several central themes emerge from this story that are
ripe for future scholarship in this area.

First, courts and the law are a terrain of strategic political action
- albeit one that operates in a different form than ordinary electoral
politics. The success of the late twentieth-century conservative
counterrevolution owes much to the ability of the conservative
movement and its business allies to operate across different sites of
policymaking - elections, legislatures, bureaucracies, courts - and to
do so at both the state and federal levels. As such, the courts are
deeply imbricated in the multi-level, multi-venue political playing
field depicted in the Introduction of this volume. Indeed, the courts
form a critical node in that landscape because of the ways in which
judicial power can be leveraged to constrain or enable other forms of
state power: striking down legislation, creatively interpreting statutes
to narrow or expand their scope, and strategically avoiding legal
disputes that might challenge background disparities of power and
influence in the economy. Furthermore, the fact that the activities of



the judiciary, especially of lower and state courts, operate beneath
the radar for most voters and even much of the media magnifies the
ability of organized interests to build and exercise influence in this
domain.

Second, the domain of law and courts as a terrain of political
contestation operates on a very different timescale than that in other
political arenas, which in turn drives very different strategies for
building influence. The power that business interests had secured via
the legal system by the late twentieth century did not come easily.
In fact, this achievement involved a stunning comeback from the
near-total defeat of business interests in the early New Deal era. It
stemmed from a decades-long investment in an ideational
infrastructure that cultivated members and alliances across the fields
of law, business, and politics, which facilitated the very gradual
formation and validation of conservative legal concepts that could be
weaponized decades later by business litigants. These types of
strategies require a heavy investment of resources over long time
horizons and significant coordination - precisely the strengths that
characterize repeat players like business interests.

We are grateful for valuable input on this chapter from the other
authors in this volume. We extend thanks as well to the
participants in the MPIfG workshop in January 2020, especially
Martin Hopner and Fritz Scharpf.

1 Many other countries have constitutional courts that have
authority to interpret the constitution, but in other advanced



democracies these courts are either less powerful, or less
politicized, or (usually) both.

2 Hasen (2013: 244-50), for example, documents increasing
partisan polarization around Supreme Court nominees, with a
growing number of no votes even for successful candidates.

3 Besides showing that judicial decision and text outcomes did not
diverge prior to program attendance, the authors show that the
estimated effects of attending Manne do not change when
controlling for partisanship (the party of the nominating president)
and for time-specific effects of variables that predict the timing of
attendance, lending confidence that selection bias is not driving
the results.

4 A leaked program from the 2019 annual Federalist Society gala
celebrating Brett Kavanaugh’s confirmation listed a number of
major corporations as sponsors of the event.

See www.theguardian.com/technology/2019/nov/14/facebook-

federalist-society-brett-kavanaugh-gala.

> Leonard Leo, co-chair of the Federalist society, lists Kavanagh'’s
appointment (along with that of Gorsuch, Alito, and Roberts) as
among his greatest accomplishments
(https://fedsoc.org/contributors/leonard-leo).

% Space constraints do not allow for an extended treatment of the
ways in which the European Court of Justice has promoted
deregulation. Suffice it to say that the economic liberties that are
instantiated in the EU Treaty, and the Court’s interpretation and


https://www.theguardian.com/technology/2019/nov/14/facebook-federalist-society-brett-kavanaugh-gala
https://www.theguardian.com/technology/2019/nov/14/facebook-federalist-society-brett-kavanaugh-gala
https://fedsoc.org/contributors/leonard-leo

enforcement of the Treaty’s “four freedoms,” have given the
entire European project a strong neoliberal slant (Scharpf 1999).

7 A 2015 Report by the Consumer Financial Protection Bureau
documents how arbitration agreements have had a similarly
chilling effect on the ability of consumers to seek and realize relief
in disputes, and how companies use mandatory arbitration to
avoid costly class action suits (CEPB 2015).

8 Organized labor’s rights have been more contested at the
European level, and here the record is more mixed - with unions
suffering some setbacks (regarding the application of collectively
bargained standards to posted workers, for example), but also
some wins (extending collective agreements to misclassified
independent contractors). But generally, the position of unions is
far more secure in Europe.

2 Although the EU is moving closer to allowing class action suits
by consumers (Taylor 2019).
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Collective Action, Law, and the
Fragmented Development of the
American Labor Movement

Alexander Hertel-Fernandez

The study of American political economy requires focus on a very
different set of actors than does the conventional study of American
politics as practiced by contemporary scholars. In particular, the core
questions surrounding the American political economy call for a deep
understanding of the preferences, power, and tactics of organized
actors - and the ways that those organized actors both influence,
and are influenced by, economic and political institutions. And within
the universe of US organized interests, producer and class interests
are especially relevant, encompassing labor, business, and
increasingly, wealthy Americans that are collectively constitutive of
the political economy. Such a political economy perspective contrasts
with other approaches that either do not center economic interests



or treat such interests as relatively interchangeable with one
another.

In this chapter, I consider the development of the American
labor movement, focusing closely on the intersection between law,
collective action, geographic and territorial divisions of political
authority, and labor’'s political and economic power. A central
argument of this chapter is how disruptive - and even illegal -
collective action by workers can produce changes in public policy
that entrench labor’s clout in the market and in politics.

Yet US public policies have also increasingly constrained the
labor movement, and this chapter discusses the ways that early
policy decisions fragmented American unions along both sectoral and
geographic lines, with enduring consequences through present day.
Indeed, a comparative analysis of labor law across rich democracies
reveals that the division of American labor law across both sectors,
but especially levels of government, is relatively unique. That
fragmentation has weakened labor’'s capacity to shape national
politics and to take advantage of otherwise-favorable political
opportunities.

Just as importantly, I consider how polarization, especially
among donors, private-sector businesses, and activists on the
political right, has fueled a backlash to the public-sector labor
movement, aided by labor’s sectoral and geographic fragmentation.
This backlash fused racial resentment in the mass public together
with coordination among elite corporate and individual donors,
reflecting a broader strategy within the contemporary GOP coalition



(also described in our Introduction). The conservative
counteroffensive against labor has also been aided by businesses’
advantages in cross-state advocacy, including state lawmakers’ fears
of capital flight, another distinctive element of US federalism.

Taken together, this chapter underscores several major themes
developed in the introduction to this volume, including the effects of
territorial and geographic division of US political authority, long-term
repercussions of political alliances between private-sector
businesses, increasingly conservative activists, and right-leaning
donors on US public policies, and the central role of the courts and
the law for the nature of the US political economy.



What Is Distinctive about the American
Labor Movement?

Figure 3.1 summarizes the historical development of unions in the
United States, focusing on total union membership in the public and
private sectors from 1930 through 2019. It illustrates three key facts
about the US labor movement: (1) public-sector unions followed a
very different trajectory than did private-sector unions, reflecting a
separate legal regime and underlying set of political developments;
(2) private-sector unions have been in steep decline since their peak
in the 1950s so that membership in private-sector unions is now
lower than it was before the passage of the 1935 federal law
recognizing the right of private-sector workers to organize and
bargain collectively; and (3) although membership in public-sector
unions is currently substantially higher than in the private sector,
government union membership rolls have been steadily declining
since the 2000s.
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Figure 3.1 The historical development of the US labor movement
Notes: Union density before 1972 from the Troy-Sheflin series
reported in Eidlin 2018; Bureau of Labor Statistics thereafter.

How unusual are these characteristics of the American labor
movement? Figures 3.2 and 3.3 lay out the picture of similar trends
in other advanced economies with data from the ICTWSS Database.'
Figure 3.2 plots trends in union coverage - that is, the proportion of
workers covered by collective bargaining agreements - and union
membership. Here the United States stands out for two features: not
only are its union coverage and membership rates among the lowest
of peer rich democracies, but unlike many other countries there is
essentially no difference between its coverage and membership
rates. That is because American labor law as enshrined in the 1935
National Labor Relations Act built a system of labor organizing and



bargaining centered on establishments - individual plants, stores, or
factories - rather than on companies as a whole, or even regions or
sectors as in other countries, like Germany. As many other scholars
have noted, this enterprise-based model of unionization has
contributed mightily to the woes of the US private-sector labor
movement (e.g., Andrias 2016; Naidu, this volume). Figure 3.3
compares union coverage rates in the public and private sectors.
Again, the United States stands out as a relative outlier for its
relatively low levels of both public and private-sector coverage. While
other countries have different levels of union strength between the
public and private sectors, few other countries have such low and

declining levels of labor, particularly in the government sector. Only
the United Kingdom and New Zealand exhibited similar drops in
public-sector union coverage in recent decades - yet both the British
and New Zealand government union coverage rates have stabilized
at rates much higher than in the United States.



[ Finland ] | France ] | Garmany 1 I Treland [ Tialy |
— R —
Wi £ /_/ ‘\"“w__
—
\M_,H
Luxembourg ] | Netherands ] | New Zealand ] | Norway Spain
—_ MW
—~ 'Ih e — e, '/\-/\A\\_AN
T —— /
\\ |
165 80 2000 2030
[ Sweden ] | Switzerand ] | Urited Kingdom ] [ United States of America
e o =
—— \
— = S

1680
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Figure 3.3 Public- and private-sector union coverage rates in
advanced democracies

Why have unionization rates in the United States fallen so
sharply, especially in the public sector? To answer that question, we
can first look to the comparative data again to see what is different
about the structure of American labor laws. What sets the United



States apart from other rich democracies is not necessarily that it
has separate laws governing public and private unions; many other
countries treat government and private-sector workers differently
when it comes to union recognition, collective bargaining, and strike
rights. Rather, what makes the United States distinct is the low level
of rights afforded to all workers as well as the institutional
fragmentation of public-sector labor rights across subnational units.
Only one other rich democracy - Canada - delegates as much
control over union rights to subnational governments as does the
United States (OECD 1994). But even in Canada, union rights are
more uniform than in the United States. Canadian teachers, for

instance, enjoy collective bargaining rights (albeit with variable
scope) in all thirteen provinces and territories, and at least some
strike rights in eleven provinces and territories (Hanson 2013). By

comparison, local governments are only required to bargain with
American teachers in thirty-three states and teachers only have
strike rights in thirteen states. American labor rights, especially in
the public sector, are thus uniquely geographically uneven in
comparative perspective.

Comparisons of government union membership across provinces
and states tell a similar story (McCartin 2008; Walker 2014). In
2019, US public union membership rates varied from just 7 percent

in South Carolina to 66 percent in New York - a 59 percentage point
gap. Across the northern border, rates of public union coverage in
Canadian provinces in 2019 ranged from 71 percent in Ontario to 88
percent in Prince Edward Island, a gap of only 17 points. What



accounts for that uneven subnational development in the United
States? To answer that question, we must return to the New Deal
era, when the Franklin Delano Roosevelt administration enacted new
legislation guaranteeing workers their first federal rights to organize
and collectively bargain with employers in the 1935 National Labor
Relations Act (or NLRA).



A Stalled National Labor Movement in the
New Deal Era

The Wagner Act, as the NLRA was dubbed, reflected a series of
significant compromises, setting in place a firm-centered organizing
and bargaining model for American unions that ultimately restricted
their reach and power, especially given recent changes in corporate
governance practices (e.g., Andrias 2016; Andrias and Rogers 2018).
Not only does the NLRA require unions to organize store by store or
factory by factory, greatly increasing the costs of organizing an
entire business or sector, but a firm-centered approach also raises
employers’ incentives for fighting unionization efforts if they must
compete against nonunion firms within their region or industry (e.g.,
Dimick 2014). Yet even in spite of these important limits, the
Wagner Act offered what previous state and federal legislation had
not: a federally protected national right to form and join a union and
bargain collectively with employers.

In a testament to the law’s ambition, shortly after the NLRA
passed employers began efforts to retrench labor’s hard-won rights
to restore employer prerogatives in the workplace. In a series of
landmark decisions, the Supreme Court began siding with employers
to restrict the scope of the NLRA, especially on the issues of strikes
and the “right to manage” (Pope 2004). No less important was a
turn against labor in the mass public, most pronounced in the South
but also present among Northern Democrats as well (Schickler and




Caughey 2011). While it is difficult to isolate specific causes for the
public’s souring on the labor movement, the timing of the shifts
corresponded to an upsurge in labor militancy that the public viewed
as illegitimate, especially in the run-up to the war. This dynamic
points to a tension that the labor movement faced repeatedly
throughout history: balancing the need for aggressive workplace
actions that can amass political and economic power to secure
changes in public policy against the risk of public backlash.

Although the Roosevelt administration and Northern Democratic
leaders staved off the most significant efforts to curtail labor rights,
Republicans, allied with anti-labor Southern Democrats, continued to
use the resources of Congress to campaign against the labor
movement and ultimately succeeded in gaining sufficient power in
the 80th Congress to pass, over President Harry Truman’s veto, the
1947 amendments to the NLRA. Supported by businesses and anti-
union conservatives in both parties, the Taft-Hartley Act imposed
new federal restrictions on union activities, including strikes and
boycotts, granted employers expanded rights to curb unionization
drives, and excluded low-level managers and supervisors from the
reach of NLRA rights (Lichtenstein 1998). Perhaps most prominently,
the law barred closed shops (requiring employers to hire union
members) and permitted states to enact their own restrictions on
union or agency fee shops - provisions in collectively bargained
agreements whereby unions could require workers to either join the
union after starting work or to pay fees to the union to cover the
costs of collective bargaining and other union services. Perversely,



Taft-Hartley meant that state governments could /imit union rights
under the NLRA, but given the statute’s otherwise broad preemption
language as interpreted by the courts, states could not pass policies
expanding union rights. As we will see, labor’'s opponents have
taken advantage of this asymmetry to retrench the power of labor

(see also Galvin and Hacker 2020).

The passage of Taft-Hartley thus foreclosed a humber of union
organizing strategies that would have helped the labor movement
retain and gain clout against increasingly aggressive employer
opposition. But it also had another pernicious consequence for the
labor movement that would reverberate over the years: it meant
that private-sector unions could never gain a significant presence
outside of their Midwestern and Northeastern strongholds during the
long New Deal era. The Congress of Industrial Organization launched
its ambitious “Operation Dixie” campaign in 1946 to overcome this
geographic limitation and build political and economic strength in the
solidly anti-union South. But in an irony of poor timing, the CIO’s
campaign began just months before anti-union capitalists and
conservatives gained new tools for opposing unions with the Taft-
Hartley Act. Without such support from government, the resistance
from the white political and economic leadership of the South
“proved overwhelming” (Lichtenstein 1989, 136).

The lost possibility of a truly national private-sector labor
movement matters because of the territoriality and federalism
present in American political institutions: without uniform power
established across the states, the labor movement could not make a



sustained bid for influence either at the state level (with control of
state legislatures, courts, and governorships) or in Congress and the
White House (through labor’s relationship to local and state political
parties electing candidates to federal office) outside of the states in
which they gained an initial industrial foothold in the New Deal.
Those curbs on national power have also limited unions’ ability to
pass labor law reforms that might have created new political
opportunities. Quite strikingly, the only labor legislation passed since
the New Deal has generally involved further restrictions on union
activities - a powerful example of Congressional policy drift
(explored in more detail in the Kelly and Morgan chapter of this
volume; see also Galvin and Hacker 2020).

The fragmentation of the labor movement along geographic
lines was joined by fragmentation along sectoral lines, as public
sector workers were excluded from the rights afforded by the
National Labor Relations Act. By 1935, government employees were
a substantial - and growing - part of the US workforce. According to
Department of Labor estimates, in the year that the NLRA passed
there were just over 2.7 million state and local government
employees, including over 1 million teachers and other educators,
and another 820,000 federal employees. Yet as political scientist
Alexis Walker (2014) has uncovered, barely any mention was made
of these public employees (or their unions) in the drafting of the
NLRA's text. And perhaps even more surprisingly, the major public-
sector unions at the time (including the American Federation of
State, County, and Municipal Employee’s founding local in Wisconsin)



were largely positive about the Wagner Act, encouraging their
Members of Congress to support the bill in spite of the absence of
any recognition of union rights for public-sector employees.

Congressional drafters of labor relations bills were well aware of
the exclusion and thought that it was necessary to avoid a heated
confrontation over an already-complex set of proposals. There was
simply no consensus over the extension of labor rights to
government employees at the time, and public-sector unions were
pessimistic about their chances of gaining legal recognition even in
local and state government. Indeed, among Roosevelt’s prolabor
allies there was a shared sense that government employees were
different from private-sector workers and the nature of their
relationship to the state meant that it was not possible to collectively
bargain with public-sector unions. Roosevelt himself had explained
that he felt the “very nature and purposes” of government work
implied that it was “impossible for administrative officials to
represent fully or to bind the employer in mutual discussions with
Government employee organizations” (qtd. in Cornell 1958: 48). As
a result, government employee unions would need to wait for
several more decades to gain the same degree of legal recognition
of their rights to organize and collectively bargain - and even then,
those rights would be granted at the local and state level, not from
the federal government. In this way, sectoral exclusions drove
further geographic fragmentation.



Strike Waves Pave the Way for Recognition
of Public-Sector Unions Outside of National
Law

By the 1950s, many city and municipal public workers had begun
forming and joining unions, even though they had no widely
recognized legal protections or rights to bargain collectively with
their employers (Cornell 1958). Mounting pressure led several large

cities, including Philadelphia, to develop bargaining and negotiation
procedures for some of these unions. In an important burst of
activity in the late 1950s and early 1960s, Wisconsin passed a law
recognizing bargaining rights for its municipal employees (1959),
New York City established bargaining procedures for its teachers
after educators, represented by the newly formed United Federation
of Teachers, went on a massive day-long strike (1961), and
President John F. Kennedy promulgated an Executive Order
recognizing the right of federal employees to join unions of their
choosing (1962).

The New York City teachers offered the playbook for how other
government employees would eventually gain and expand their
bargaining rights: sustained, high-profile, and very much illegal
strikes (Shelton 2017). Indeed, what made public union - and

especially teacher union - mobilization in the 1960s and 1970s
notable was the fact that so many states and localities imposed stiff
penalties on striking public-sector workers, motivated by the belief



that public-sector work was not comparable to the private sector and
should not be disrupted with strikes (Burns 2014). In fact, in passing
initial legislation to recognize the bargaining rights of public-sector
employees, many states added or bolstered bans on strikes to
ensure labor peace (Anzia and Moe 2016; Paglayan 2019); in 1955,
only seven states imposed legal bans on teacher strikes, but by 1975
that figure had grown to thirty-one states.” In all, a total of nineteen
of the thirty-three mandatory collective bargaining laws introduced
over this period included bolstered bans on strikes (Paglayan 2019).

Thus, in order to further expand their union rights and push for
higher salaries and benefits, many public-sector workers (and
especially teachers) broke the law through their strikes and other
collective actions. As the head of the UFT argued, even if state law
said otherwise, teachers “have the right to strike [as an] ultimate
weapon.”> More recent quantitative analysis examining the passage
of teacher collective bargaining rights across the states reveals the
critical importance of strikes for teacher pay and classroom
conditions: the expansion of collective bargaining rights only
increased school spending and teacher pay - reflections of the
material gains of labor’'s demands - where teachers possessed a
credible strike threat (Paglayan 2019).

The geographic and numerical reach of these public-sector
strikes, especially among teachers, cannot be overstated and
headlines from the New York Times during this period offer a flavor
of its massive scope: “Michigan Teacher Strikes Delay School for
500,000” (1967); “Three-Week Strike by Florida Public School



Teachers Appeared at an End Today” (1968); “Teachers Vote to
Strike Today: A Million Pupils Here Affected [in New York City]
(1975); and “Ohio Teachers Adopt New ‘Reverse Strike’ Shock Tactic
to Gain Tax Money for Schools and Substantial Raises” (1968). The
country went from seeing an average of three teacher strikes per
year in the 1950s to 300 teacher strikes in the 1960s, and over 100
in 1967 (Shelton 2017). At their peak, the teacher strikes involved
over 324,000 educators in 1975.

It is not surprising that teachers were at the vanguard of the

new public-sector activism. Teachers accounted for one of the
largest occupations within the growing government employee
workforce. Out of the 8.5 million public-sector workers employed in
1950, 2.3 million worked for local public schools - roughly the same
number of workers as were employed by the entire federal
government. Unlike other government workers who might be
concentrated in a few large cities, moreover, teachers were
employed in nearly every city or town, giving their movement broad
and deep reach across the country. And perhaps most important,
teachers held highly visible and respected roles in their communities,
with social ties to students and families - ties cutting across class
and party, if not race. All of those features gave teachers powerful
leverage that they could use in their collective action.

Together, the large-scale collective action by teachers and other
public-sector employees transformed the landscape of labor law and
the labor movement more generally. While “only a small fraction of
schoolteachers” had bargaining rights before 1961, by the end of



the 1970s, 72 percent of all public school teachers were members of
a union with legally recognized bargaining rights (Shelton 2017).

The reverberations of the massive public-sector strike waves
from the 1960s and 1970s continue to present day, captured in the
legislation recognizing the collective bargaining rights of teachers

and, through it, in the organizational clout of public-sector labor
unions (Anzia and Moe 2016; Flavin and Hartney 2015; Hartney

2014). This is a clear example of how large-scale labor collective
action can feed back into public policy - with implications for political
and economic organization decades later. Figure 3.4 summarizes the
relationship between the historical intensity of teacher strikes in the
1960s and 1970s and present-day public policy and political
resources available to teachers unions across the states.
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Figure 3.4 The long-run political consequences of 1960s and
1970s teacher strikes

Note: Teacher collective bargaining rights data from author’s

review of state law. NEA revenue from IRS 990 filings. Public-
sector workforce, teacher strikes, and state employment from
Bureau of Labor Statistics.



The left-hand plot indicates the scope of collective bargaining
rights enjoyed by teachers unions in 2018, averaging together a 0-3
scale for collective bargaining coverage on a variety of issues, where
0 indicates the absence of collective bargaining altogether, 1
indicates that unions are prohibited from bargaining on an issue, 2
indicates that unions and employers are permitted to negotiate over
an issue but are not required to do so, and 3 indicates that the issue
is mandatory for the parties to cover. As Figure 3.4 makes clear,
states like Pennsylvania, Illinois, and Alaska that had greater strike
activity during the critical 1960s and 1970s period continue to
possess broader collective bargaining rights today. But it is not just a
friendlier legal regime. Teachers unions enjoy greater organizational
clout, too, as captured in the right-hand plot that examines the
revenue collected by state education associations in 2018 (or the
latest available year reported to the IRS), scaled by the size of a
state’s public-sector workforce. States with more historical strike
activity tend to have teacher unions with greater resources to invest
in continued labor and political mobilization in present day (for
additional quantitative analysis of this relationship, see Anzia and
Moe 2016).



Fragmentation of the Public-Sector Labor
Movement - And Countermobilization on

the Right

Returning to Figure 3.1, we can see that the rise of the public-sector
labor movement occurred just as private-sector unions were steadily
losing members in the face of major shifts in the economy alongside
intensified employer opposition (Farber and Western 2001;
Lichtenstein 2002; Logan 2006). The newly militant public-sector
unions might have shored up the national labor movement as a
whole. And they might have also provided a crucial linkage for the
labor movement across the states, given that private-sector unions
had historically struggled to connect intermediary linkages between
their organization at the local, shop-floor level and at the national or
international union level (Weir 2009; Hertel-Fernandez 2019b: ch.
7). By comparison, public-sector unions depended on state
government for their recognition and bargaining, and therefore had
good reason to establish a strong state-level presence (Skocpol et al.
2000).

Crucial to that vision of a more unified labor movement was the
passage of federal legislation that would have enshrined the
collective bargaining rights of public-sector employees into national

law, ensuring that government workers across all states would have
the same rights to form and join unions. But such a vision of unified
labor was not to be. Division in the labor movement, an emboldened



conservative opposition, and especially a public turn against
government-sector strikes scuttled a National Public Employment
Relations bill in the mid-1970s - the closest that public sector
workers have come to such legislation (McCartin 2008; Walker

2014). Like the backlash against labor during the late New Deal era,
the public’s growing scorn for government employee activism in the
1970s again illustrates the delicate balance workers face between
engaging in disruptive activism needed to secure legislative gains
while also preventing backlash when their demands are seen as
illegitimate by the mass public. While earlier mobilizations by
government employees were supported by broad segments of the
population, the public turned against later wildcat strikes and
protests seen as a power-hungry grab by government workers
during hard economic times (McCartin 2008, 139). No less

important, as we will see, was the growing ability of opponents of
public sector unions to cast their appeals in racialized terms given
the demographics of government employees and the clients they
served.

As a result of the failure to expand the reach of government-
sector unions, public-sector unions remained similarly geographically
constrained as their private-sector counterparts. Instead of
corresponding to the concentration of industrial activity across
space, however, public-sector unions were concentrated in states
according to the favorability of their state laws governing organizing
and collective bargaining rights - which in turn reflected strike
activity in the 1960s and 1970s. It is only really in the Mid-Atlantic,



Northeast, and Pacific coast areas that states continue to have
especially strong public-sector unions. In broad swaths of the South
and West there is very minimal public union membership - a crucial
element to the distinctive political economies in those “red states”
documented in the chapter by Grumbach, Hacker, and Pierson in this
volume.

Just as with the private-sector labor movement, then, public-
sector unions’ scope to influence our highly territorialized and
federalized political institutions was constrained given their
geographic concentration. And even in the states in which public-
sector unions retain significant membership, their integration into
the broader labor movement remains highly variegated across
states. While public-sector unions are working closely with private-
sector unions in some states, in others they are much less
coordinated with one another, especially when it comes to state
politics (Hertel-Fernandez 2019b: ch. 7).

Why does public-sector union integration with the rest of the

labor movement matter? To the extent that public-sector unions are
not united with private-sector unions, it will be harder for the labor
movement to work together and to speak with one political voice.
And under those circumstances, labor unions ought to have weaker
political clout in state-level politics (see also Ahlquist 2012; Hurd and
Lee 2014). That is consistent with arguments advanced by Christina
Kinane and Rob Mickey (2018), who make the case that union
fragmentation results in reduced union political power.



Weaker incorporation of public- and private-sector unions can
even lead private-sector unions to support candidates and policies
that run against the interests of their government employee
counterparts. For instance, in Wisconsin, the building and
construction trades unions supported hard-right GOP Governor Scott
Walker - even as Walker pushed for unprecedented cutbacks to
public-sector bargaining rights that would devastate government
employee unions, and especially those representing teachers

(Kaufman 2018). In fact, several building trades unions made hefty
campaign contributions to reelect Walker in 2014, well after the
effects of public union retrenchment had been felt across the state.”

The bifurcation of the public- and private-sector labor
movements has implications for mass political behavior, too. The
demographic profile of the typical public-sector worker in the United
States - and by extension, the typical public-sector union member -
is very different from the private-sector workforce. Public-sector
union members are much more likely to be female and to be highly
educated (especially with a college degree or more) compared to
private-sector workers (Wolfe and Schmitt 2018). Men represent a

little over half of the private-sector workforce, but only 42 percent of
state and local employee unions. Similarly, only about a third of
private-sector workers hold a college degree, compared to over 62
percent of state and local union members. And while the public-
sector workforce tilts whiter than the private-sector workforce, Black
women in particular are over-represented in state and local



government unions compared to white women and men of any race
(McNicholas and Jones 2018).
These demographic differences have created potent possibilities

for anti-union activists to mobilize gender, class, and racial
resentment among private-sector workers against public-sector
employees and their unions (Ratliff et al. 2019; Tesler 2016) and are
part of the more general racialization of government and public

services (e.g., Filindra and Kaplan 2020). As Katherine Cramer has

documented persuasively in Wisconsin, prodded on by conservative
politicians, media, and activists, private-sector workers in the state -
even current and former union members - blamed government
employees (and by extension, public-sector unions) for their
economic woes (Cramer 2014; 2016). The main complaint of these

private-sector workers was a sense that state employees were lazy,
out-of-touch professional workers paid exorbitant wages and
benefits from taxpayer money. In turn, public-sector largess was the
reason why those private-sector workers felt they had not seen
wage gains or adequate pension and health benefits (see also Kane
and Newman 2019). Wisconsinites holding these feelings about

teachers and other public-sector employees then became an
important constituency for conservative Republican Governor Scott
Walker and his campaign to retrench public-sector union rights after
his successful 2010 election and part of the broader Tea Party
movement (Skocpol and Williamson 2012).

As the example of the politics of resentment in Wisconsin makes

clear, mass opposition to government unions has an elite basis. That



elite backlash against public-sector unions, in turn, has its roots in
the public-employee strike wave in the 1960s and the 1970s, which
spurred an intense countermobilization of businesses and
conservative activists that sought to retrench the legal rights that
public-sector workers had fought to gain, including in states like
Wisconsin that had long supported government employee unions
(see also McCartin 2008).

Looking across the states in the 1970s, leading conservative

activists were concerned about the rise of the public-sector labor
movement, especially teachers, as a formidable presence in state
government that were part of a broader national federation. That
meant that public-sector unions, like AFSCME (representing federal,
state, and local agency workers) and the AFT and NEA (representing
teachers), could redistribute financial resources across their
affiliates. But it also meant that they could quickly disseminate policy
ideas across the states in which they had amassed substantial
memberships, pushing for the same policies across many states at
the same time.

Crucially, conservatives noted, public-sector unions did not
restrict themselves to lobbying on issues narrowly related to their
occupations, but rather were involved in a range of other policy
areas (Hertel-Fernandez 2019b: ch. 7). One conservative leader
noted that at the time, the “most effective lobby in the state

legislatures” was the “National Education Association.” She
continued:



Many people are deceived by believing that the National
Education Association lobbies only for education-related
legislation, but they don’t. They oppose right to work laws, they
oppose balanced budget resolutions, they support comparable
work bills, they get involved in just about every piece of major
legislation in the state legislature. They are very well organized,
extremely well-funded.

(gtd. in Hertel-Fernandez 2019b: ch. 1)

Summing up, another conservative leader explained that groups
like the newly enlarged teachers unions

came up with model legislation, which [they] would push in
several states at the same time ... [and then they] would use
the argument, “Well, if so-and-so passed it, it must be okay.”
And so the bill would go forward, sometimes in 30 states and
more. Usually, the liberal bill moved from committee to floor
vote before you [the conservative activists] got prepared and
marshaled your arguments, if then. The local [conservative
activists] were on their own in each state - and they were
overwhelmed.

(gtd. in Hertel-Fernandez 2019b: ch. 1)

In response, a small group of right-leaning politicians, aided by
several conservative institution-builders and donors, formed the
“Conservative Caucus of State Legislators,” intended to provide a
forum and support network for state elected officials who wanted to
promote a more conservative agenda. Later rebranded as the



American Legislative Exchange Council (ALEC), this organization
would go on to bring together private-sector businesses,
conservative activists and donors, and state legislators to craft
“model bill” proposals for state governments.

While the issues that ALEC has pursued have changed over
time, reflecting the changing composition of its membership, one
common through line across its history of bill proposals has been the
promotion of bills attacking labor unions - above all unions in the
public sector. These include proposals for right-to-work laws banning
agency fees, cutbacks to collective bargaining rights, measures to
make it more challenging for unions to collect dues, obstacles to
union political mobilization, and onerous requirements for regular
recertification.

ALEC has never seen these anti-labor bills as ends in
themselves. Rather, ALEC has helped its members, especially its
corporate members, to understand that passing bills cutting back
public union labor rights would weaken liberal political power and
make it harder for Democrats to win elections. That, in turn, would
pave the way for ALEC to pass legislation favored by its private-
sector businesses, libertarian activists, and social conservative
advocacy groups.

ALEC’s pitch about retrenching public-sector union rights was
innovative because there is no reason why all of its members,
especially many of its corporate members, would necessarily be
invested in battling teachers or other government employees. While
school choice reformers and other small-government libertarians had



a clear reason to go up against teachers, ALEC’s private-sector
businesses did not have a direct motive to get behind the drive as
opposed to ALEC's other efforts related to tax cuts, regulatory
rollbacks, or business-friendly subsidies. Instead, it was a testament
to ALEC’s coordination as an association that it helped its corporate
constituents see the value of using policy not just as a means of
achieving specific technical objectives (like promoting school choice
or pursuing tax cuts) but rather a way to reshape political power -
by defanging their opponents (Feigenbaum et al. 2019; Hertel-
Fernandez 2019a). Here we can clearly see the crucial role of
business associations (led by political activists and entrepreneurs) in
promoting collective action of firms against public unions in contrast
to unions in the private sector (see also Martin 2000; Martin _and
Swank 2012). In this way, ALEC’'s conservative leaders helped to
steer private-sector firms toward the conservative, anti-government
agendas documented both in the Introduction and in the chapter by
Rahman and Thelen in this volume.

Over time, ALEC's efforts were buttressed by two other cross-
state networks also focused on defeating the labor movement: the
State Policy Network (SPN; founded in 1986) and Americans for
Prosperity (AFP; launched in 2004). While the SPN focused on
assembling a network of conservative, business friendly think tanks
in each state, AFP built a federated advocacy group of grassroots
volunteers and paid staff that could intervene in school board, city
council, state, and federal elections and policy debates. But despite
representing different constituencies and engaging in different



activities, all three organizations promote similar policy priorities,
especially when it comes to defeating public-sector labor unions.
These three organizations have championed a number of state-
level cutbacks in union rights that have weakened unions and
Democratic electoral odds in states like Indiana, Michigan,
Wisconsin, Iowa, Kentucky, and West Virginia (Feigenbaum et al.

2019). But importantly, the three conservative networks have not
restricted themselves to fighting in the state legislative arena. They
have also sought measures to stymie government employee unions
through the courts, and SPN think tank affiliates have supported
several of the recent federal court decisions that make it harder for
public-sector unions to attract and retain members and raise
revenue (Hertel-Fernandez 2019b: ch. 7; see also Rahman and
Thelen’s chapter in this volume).

Most significantly, SPN affiliates helped to provide the
intellectual case for the Janus v. AFSCME decision (and its precursor
in Friedrichs v. California Teachers Association), which ruled that no
public-sector union can charge fees to non-members, even if the
non-members benefit from union-bargained contracts and grievance
procedures. That decision effectively applied right-to-work to all
government employees, even in previously non-right-to-work states,
like New York, California, and Illinois, greatly hindering the ability of
public-sector unions to attract members and sustain revenue. The
courts thus helped conservative activists to achieve retrenchment of
public-sector union power even in states where those activists could
not have hoped to pass new state legislation. In a good illustration



of how American political institutions favor organized groups that
can move seamlessly between venues, as soon as the decision
passed, SPN affiliates worked with AFP’s grassroots chapters to
contact government employee union members and inform them of
their newly gained rights to leave their union without having to pay
agency fees, further weakening labor power.

In sum, the wave of public-sector strikes that rolled across the
country throughout the 1960s and 1970s deeply reshaped American
political terrain. Through these strikes, government employees
convinced the public - and ultimately elected officials - of the
worthiness of their demands for higher wages, benefits, and
collective bargaining. Where public-sector workers organized and
engaged in more extensive labor action, they were more likely to see
state laws entrench their rights to form unions, collectively bargain,
and collect dues. And through those laws, unions were able to
organize more members and raise more revenue. Yet the strike wave
was incomplete, missing many parts of the country that would never
expand bargaining rights or did so only partially, leaving public-
sector unions fragmented geographically and sectorally within states.
The strike wave also prompted an extensive countermobilization
from the right that would come to represent one of the most
significant threats to the labor movement in recent decades.

Beyond these obstacles to a truly national public-sector labor
movement, there are other reasons to be skeptical of further large-
scale government union expansion in the United States. The growth
of the public-sector workforce has slowed considerably since the



2000s, limiting the pool of potentially eligible workers to join
government employee unions. More generally, there remains deep
skepticism among many politicians about increasing the size of the
public sector, even on the left (Hacker and Pierson 2016). In recent

decades, Democrats, fearful of provoking backlash, have instead
relied on subsidized or regulated private alternatives to expand
public programs (Howard 1997; Mettler 2011). Not only do such

“submerged” or “hidden” policies limit the direct employment of
government workers, but they also obscure the role of the state,
making it harder to build support for expansions of public authority
in the future (Mettler 2011). While some Democrats have moved

away from this more modest vision of government - for instance,
with proposals for the Green New Deal or Medicare for All as well as
the emergency relief program enacted by President Joseph R. Biden
in early 2021 - plans to durably expand the size of the state face
long odds even with full Democratic control of the White House and
Congress.

Instead, future public-sector union activism seems most likely to
be successful around policies that raise labor standards but do not
necessarily increase the size of government, and focused on states
that have been cutting essential public services to the point where
even conservative citizens are willing to support boosts in public
spending. We now turn to two examples of these campaigns in the
“Fight for Fifteen” and the “Red for Ed” movements.



The New Labor Law to the Rescue?

Assessing recent developments in labor politics, Kate Andrias (2016)
has argued that we are seeing the emergence of a “new labor law”
that views unions as political actors and seeks to raise working
standards across entire sectors and regions, rather than simply at
the level of the individual firm. Chief among these examples of new
organizing is the Fight for Fifteen movement. Launched in 2012
among low-wage service and retail workers, the campaign is calling
for employers and local, state, and federal officials to raise the
minimum wage to $15 an hour and to recognize workers’ right to
form a union.

Although the movement did not directly involve public-sector
employees, there are strong parallels between these protests and
the strike waves of the 1960s and 1970s in that both the low-wage
workers in recent years and the public-sector workers in earlier
decades were seeking to raise their labor standards through state
legislation. Moreover, both sets of labor actions were conducted
outside of traditional labor law: for the low-wage service workers
because they lacked a union and for the public-sector employees
because they either did not yet have formal bargaining rights or
lacked strike rights. And lastly, the biggest backer of the Fight for
Fifteen movement is the Service Employees International Union
(SEIU), which is by now the second-largest public-sector union in
the country, representing more than a million local and state



government workers, public school employees, bus drivers, and
childcare providers.®

Initially, the Fight for Fifteen movement took the form of walk-
outs and strikes among fast-food workers at large chains (like
McDonalds, Burger King, KFC, and Papa John), but eventually the
protests expanded beyond the restaurant sector to include low-wage
workers in other industries, culminating in wide-spread
demonstrations in some 340 cities. As the direct action continued,
community advocacy groups began pushing for legislative and ballot
initiatives to raise minimum wages and create other labor market
standards - like paid sick and family leave - in a number of cities
and states across the country. The campaign boasts that some 10
million workers are on track to receive a $15 an hour minimum
wage, and that 19 million workers have received minimum wage
boosts since the movement launched (figures from Ashby 2017).
And in major symbolic victories, the Democratic Party adopted the

target of a $15 an hour minimum wage in its official platform going
into the 2016 election and plans for a federal wage hike to that level
were initially included in President Biden’s rescue plan in 2021.
These are enormous gains that have directly improved the lives
of millions of low-wage American workers and undoubtedly shifted
the consensus around labor market standards within the Democratic
Party (Greenhouse 2016). But without changing the distribution of
political power at the state level, the Fight for Fifteen movement
cannot truly reach across the whole country, especially in states
controlled by Republicans given the federated structure of American



government. Republican-controlled states can simply pass
“preemption” laws that squelch the ability of their cities to enact
labor market standards exceeding the state level (Hertel-Fernandez
2019b: ch. 7). That means that a city in a preempted state cannot
increase its minimum wage beyond the level set by the state’s

legislature. And that is exactly what Republican governments have
done, aided by the conservative cross-state networks I described
earlier, above all ALEC. By 2016, nearly six of ten Americans lived in
a state that preempted local minimum wage increases and nearly
four of ten lived in a state preempting local paid sick or family leave.
(Hertel-Fernandez 2019b: ch. 7; Bottari and Fischer 2013). Thus, the
full impact of the Fight for Fifteen movement will only be felt in

states where Democrats and progressives already had a substantial
degree of political power. The Fight for Fifteen has no purchase in
red state economies.

Beyond the limits of its geographic reach, the Fight for Fifteen
movement also faces challenges of sustainability. The initiative was
originally launched by the Service Employees International Union in
an effort to seed a bold “game changer” that could generate the
same sort of energy as the vibrant 1930s organizing efforts of the
Congress of Industrial Organizations (Ashby 2017; Rolf 2016). But
while the effort undoubtedly met its first goal of changing the
national discourse around low-wage work, it fell short on its second
goal to organize low-wage workers participating in the campaign into
“durable worker organizations” that could “build working-class
power” (Rosenblum 2017). And without generating substantial



numbers of new, dues-paying union members, it is unclear how
much Fight for Fifteen contributes to the organizational strength and
long-run revival of the labor movement. In part as a result of these
difficult considerations, SEIU looked to be winding down its direct
commitment to the movement in 2018 (Jamieson 2018).

If the Fight for Fifteen campaign is to have lasting

consequences beyond the minimum wage laws it has succeeded in
passing outside of red states, it will likely be through the activists
and leaders it has helped to train and by the shifts in public opinion
it has led. The question is whether future labor efforts can
successfully mobilize those grassroots leaders and the mass public to
change legislation in ways that would facilitate greater unionization
of the low-wage workforce that Fight for Fifteen failed to accomplish.
What made the 1960s and 1970s public strike waves so effective
was the way that government workers channeled their energy and
mass support into changing laws that not only raised wage and
benefit standards for their particular occupations but that also
bolstered their collective rights to organize and bargain, thereby
helping to generate policy feedback effects that empowered public-
sector labor unions for decades to come.

A very similar question hangs over the recent teacher strikes,
also dubbed the “Red for Ed” movement. In February 2018, a group
of activist West Virginian teachers convinced their state’s teachers
unions to go on strike in response to complaints about persistently
low wages and the mounting cost of their health insurance plans
(Hampson 2019; Hauser 2018). The strike took many by surprise,



especially since it unfolded in a very conservative state with weak
public-sector labor unions where teacher strikes are illegal. Even
more surprising was the response of the state government: after a
two week-long strike that left more than 250,000 children out of
school and included marches on the state capitol, the legislature
promised teachers and other school employees a 5 percent raise and
the creation of a task force to address the issue of health insurance
costs (Bidgood 2018).

Inspired by the West Virginia teacher’'s mobilization - and
success - similar walkouts and strikes spread to Oklahoma,
Kentucky, Colorado, Arizona, and North Carolina. In all, the strikes
included over 350,000 teachers and millions of students, and
achieved gains in many of the states. Oklahoma secured salary
raises for teachers and support staff, plus a boost in public school
funding; Colorado gained a salary increase and a restoration of pre-
recession education spending; and Arizona obtained big increases in
teacher and staff salaries.

Like the Fight for Fifteen, the 2018 teacher strikes bear a strong
resemblance to the “New Labor Law” Andrias describes, as well as
the older wave of teachers strikes in the 1960s and 1970s. Like the
older teacher strikes, workers were engaging in labor actions outside
of traditional labor law (often illegally) in order to raise working
standards for an entire sector through the state legislative process
rather than through traditional collective bargaining with individual
employers or school districts. State governments in these red states
were acting like the high turnover, monopsonistic employers



documented in the Naidu chapter, this volume, using their labor
market power to suppress teacher pay. And much like the Fight for
Fifteen movement, the 2018 teacher strikes have secured important
wage and benefit gains that were previously unthinkable before
large-scale collective action.

But the Fight for Fifteen movement also shares another
similarity with the 2018 teacher strikes that conveys the limits of
both approaches and sets them apart from the 1960s and 1970s
public-sector strike waves: in neither case did the movements secure
changes in policy that would grant greater institutional and
organizational rights for the workers in the form of new union
representation, expanded collective bargaining rights, or strike
rights. As a result, it is an open question whether the teacher
mobilizations from 2018 can have the same entrenching effects that
the 1960s and 1970s teacher strikes did in establishing the enduring
organizational and political clout of teachers unions and remaking
the map of state union power.

Instead, like Fight for Fifteen, the most significant consequences
of the teacher strikes may be their effects on public opinion, as they
persuade members of the public of the worthiness of teachers’
demands for higher working standards and also provide lessons to
others (including teachers, but also workers in other occupations)
about what labor collective action can accomplish (Biggs 2005; Soule
1997; Wang_and Soule 2012). Qualitatively, there is good reason to
think that the teacher strikes have had such effects, as the leaders in

later states cited the earlier strikes (and especially the West Virginian



strikes) as inspiring them to take action. One of the activists in
Arizona who spearheaded that state’s strikes said that he believed
West Virginia’s strike was “inspirational” for Arizona teachers, and
that it “woke up a sleeping giant” in classrooms across the country
(Arria_2018). Polling I have conducted with Suresh Naidu and Adam
Reich backs up the intuition that the 2018 teacher strikes changed
how the public thinks about teacher collective action - and about the
labor movement more generally (Hertel-Fernandez, Naidu, and Reich

forthcoming).

Looking forward then, the 2018 strikes may have not only
contributed to a reservoir of public support for legal change and
greater labor organization, but also helped to develop a smaller
cadre of labor activists who may go on to participate in the costly
work of future labor organizing and action (Uetricht and Eidlin 2019).
There is early evidence for that theory in how teachers have used
the structures and networks constructed during the 2018-19 mass
mobilizations to protest unsafe school reopening plans during the
COVID-19 pandemic.

It will be up to labor union leaders to take advantage of that
supportive public climate and “militant minority” within their ranks in
the months and years to come. To the extent that labor unrest in the
public sector continues, these conclusions suggest that government
employee mobilization is likely to be most successful at making new
gains in state revenue and spending, as well as in building union
strength, in contexts where politicians have been starving
communities of highly valued public services - likely to be made all



the more acute given cuts to state and local spending forced by the
pandemic downturn. Under those conditions, even conservative
voters can be persuaded of the worthiness of public employees’
demands for greater resources for important government spending.
Those include many states under full or partial Republican control,
but also Democratic states like Colorado or California, that have
imposed sharp limits on the revenue they can raise on public
services like education.



Lessons for Understanding the US Labor
Movement and the American Political
Economy

In this chapter, I have sketched out how a political economy
perspective on the development of the American labor movement
illuminates important themes that might not otherwise emerge with
a conventional treatment of wunions. Beyond inviting further
comparative research on the interaction between public and private-
sector labor unions, this chapter also carries several broader insights
about the American political economy, relating to geographic and
territorial fragmentation, distinctive alliances between private-sector
businesses and right-wing political activists and donors, and the role
of the law and courts.

Geographic Fragmentation in American Politics. In our
Introduction for this volume, we underscored the unique power that
states have in the American federal system, and that means actors
organized at the state level in multiple states can exercise
considerable influence over policymaking within states (through
state legislatures and governors) and at the national level (through
the territorially represented Congress and Electoral College). This
cross-state clout - or the lack thereof - forms a critical part of the
explanation for the relative political weakness of the American labor
movement, as well as its brief moments of strength. As the brief
comparative analysis illustrated, the decentralization and unevenness



of public-sector labor policy is also one of the most unique aspects
of the American labor-policy regime looking at other rich
democracies. The decentralization of public-sector labor policy also
affords disproportionate influence to the business and conservative
political coalitions that have emerged in recent decades to challenge
union power. This is because decentralization grants businesses
greater structural influence over policymaking (Culpepper and Reinke

2014; Hacker and Pierson 2002) and because weakly

professionalized state legislatures are more dependent on outside
interest groups for legislatives resources and ideas (cf. Hertel-
Fernandez 2019a).

Business Alliances against Public-Sector Labor. Large segments

of American business have long opposed the expansion of private-
sector union power - both on the shop floor and in government
(Lichtenstein 2002; cf. Swenson 2002). That is also true of labor
unions in other countries (e.g., Korpi 1983). More unusual is the

fierce resistance of American firms to government employee unions
since the 1970s. Their opposition to public-sector unions is puzzling
given that public-sector unions do not directly threaten the
prerogatives of most private-sector managers. Why are these
businesses committing economic and political resources to
weakening the clout of public-sector unions? The answer lies with
coalitions of conservative activists, politicians, and donors that
successfully convinced corporate executives of the political dividends
available from defeating public-sector unions. This reflects a more
general long-term alliance between American businesses and



conservative politics, alluded to in our Introduction, which has had
profound implications for a variety of policy debates, including labor
politics. Aligned with conservative movement groups, US businesses
have adopted increasingly far-right positions out of step with
historical positions and indeed with positions of their counterparts in
other countries (e.g., Hacker and Pierson 2016; Martin and Swank

2012). Although this alliance has elite roots, it has also found mass
support. Conservative political leaders have tied racial grievances
among white voters to resentment of government - and of
government employees and their unions. It was possible for
entrepreneurial conservative leaders to make this connection using
existing racial stereotypes and the overrepresentation of minority
Americans, especially Black Americans, in public-sector jobs. This
potent combination reflects a more general fusion of ethnonational
appeals together with elite business and donor economic interests in
the contemporary Republican party (Introduction, this volume;
Hacker and Pierson 2020).

The Role of the Law in Constructing the US Political Economy.

This chapter lastly joins a long line of scholars in underscoring the
importance of the law as an explanation for the development of the
American labor movement in mediating political and economic power
(e.g., Forbath 1991; Hattam 1993; Orren 1991). But rather than
simply reiterating that the law, and its interpretation by an employer-

friendly judiciary, structures the opportunities available for unions,
this chapter focuses attention on the feedback loops present
between collective action and policy. As the enduring example of the



1960s and 1970s strike wave illustrates so vividly, mass labor
collective action can change the law, entrenching new rights and
resources for workers and therefore strengthening the political
position of their unions for years to come. But the reverse is also
true: as conservative opponents to unions have long recognized,
cutbacks to union rights yield mounting political dividends. If unions
are to reverse their decades-long decline, let alone make new gains,
they would be wise to draw on large-scale collective action that can
imbed new rights into American law once again.

1 3. Visser, ICTWSS Database, version 6.1. Amsterdam:
Amsterdam Institute for Advanced Labour Studies (AIAS),
University of Amsterdam. November 2019.

2 National Bureau of Economic Research Public Sector Collective
Bargaining Law Data Set, with updates from Kim Rueben and
Leslie Finger.

3 “Teachers Group Firm on Strikes.” 1961. New York Times:
November 27.

4 See www.wisdc.org/news/press-releases/76-press-release-
2015/4888-unions-contributed-more-than-83k-to-help-reelect-
walker.

5 www.seiu.org/cards/these-fast-facts-will-tell-you-how-were-
organized/.
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Introduction

A study of Boston’s racial wealth gap made headlines in late 2017
when it revealed that the median net worth of the city’s Black
households was only $8, compared to $247,000 among white
households (Hill 2017; Johnson 2017; Munoz et al. 2015). The gap in
Boston may have been starker than in the nation as a whole, but the
latter was also striking. In 2016, the median net worth of Black and
Hispanic households nationwide was $17,000 and $20,700,
respectively, compared to $171,000 for whites (Dettling_et al. 2017).
The disparities among households with children were even more
pronounced. In 2016, Black households with children held 1 percent
of the wealth of non-Hispanic white households with children
(Percheski and Gibson-Davis 2020: 1). And though the full impact of
the COVID-19 pandemic may not be known for some time, the effect
of the Great Recession on the racial wealth gap is instructive.
Households of all races experienced declines in net worth, but the

decline was sharper for nonwhite families and their recovery slower
(Thompson and Suarez 2019).

The persistence of material racial inequality, including the racial
wealth gap, has animated much social science scholarship in the past
few decades. Scholars have identified a number of contributing
factors, including housing, credit, consumer, and labor market
discrimination (Pager _and Shepherd 2008); historical policy
inheritances of the New Deal coalition (Katznelson 2005); familial
wealth and the dynamics of intergenerational transfer (Conley 2010;




Oliver and Shapiro 1995); misperceptions among whites about the
scale of material racial inequality (Kraus et al. 2017); the failure of
the federal government to commit its full authority to civil rights
enforcement in a sustained manner (King_2017); and the role of
predatory business practices in siphoning wealth away from race-
class subjugated (RCS) communities (Seamster and Charron-Chénier
2017; Soss and Weaver 2017; Taylor 2019). Underlying many

(though not all) of these perspectives is the observation that racism
is constitutive of the American political economy (Darity et al. 2015;
Dawson and Francis 2016; Harris and Lieberman 2013).

This chapter explores the political economy of racial inequality in
the United States, with a focus on its reliance on public-private social
policies, a catch-all term I use to encompass indirect policy
mechanisms such as third-party delegation, employers, the tax code,
and credit supports. At their core, these policies enlist market
mechanisms to fulfill the goals of social policy, including protection
against risk, meeting basic needs, and securing opportunities for
mobility.

The argument is twofold. First, by virtue of their reliance on
market mechanisms to deliver basic needs, access to opportunities,
and protection against risk, public-private social policies can harden
and even amplify existing racial inequalities. This is because the
effective value of many public-private social policy benefits is tied to
factors such as employment conditions, geography, and familial
wealth, which are themselves highly unequal across racial lines.
Moreover, beyond amplifying these disparities, public-private social



policies may operate in ways that may increase some citizens’
exposure to risk.

Second, the policy arrangements underlying these outcomes
have proven politically difficult to dislodge for reasons tied to their
submerged design and distributional effects. Collective action barriers
abound in policies that rely on indirect mechanisms to channel social
benefits to citizens. Low visibility compromises citizens’ ability to
accurately attribute outcomes to the government and hold
policymakers accountable. The complex combination of factors
contributing to broader racial disparities in economic well-being,
moreover, means that even when visibility and attribution challenges
are surmounted, advocates struggle with the need to define their
demands narrowly in a context that demands a further-reaching set
of reforms, as well as committed enforcement. In contrast, private
providers benefit from these informational asymmetries. Acutely
aware of the role of law and policy in shaping their profitability, they
can redeploy those profits into narrowly targeted policy and
regulatory demands. In some instances, private providers may
threaten to exit a market altogether if regulation becomes too
onerous. These dynamics are related to several of the features of the
APE highlighted elsewhere in this volume, including the hoarding of
opportunities within jurisdictions (Trounstine, this volume), the
competition over positional goods such as housing and higher
education (Ansell and Gingrich, this volume), and the rise in business
concentration and business power (Braun, this volume).



Public-Private Social Policies in the United
States

Welfare states are a critical nexus between households and markets
in advanced economies. From education, to healthcare, to
unemployment insurance, family and sick leave, and child care,
various policies and institutions help households, employers, and
state actors navigate questions about who bears the costs and risks
of training workers, adapting to economic downturns and
transformations, as well as to unexpected emergencies, and caring
for dependents. How these questions become settled is vastly
consequential for households, firms, and governments. The variation
in arrangements to address these questions, across time and political
borders, and within populations speaks to their fundamentally
political nature.

The United States’ heavy reliance on market channels and
private actors to provide benefits that are directly administered or (in
the case of insurance or tort law) redundant in more comprehensive
safety nets sets it apart from most other OECD countries, as Figure
4.1 depicts and many have written about (Hacker 2002; Howard
public spending as a percent of GDP alone, the United States at 19
percent is just under the OECD average of 20 percent. The United
States is near the top of the pack when it comes to private social
spending (12 percent), only below the Netherlands in percentage of
GDP (13 percent).



Public vs. Private Social Spending across OECD Countries
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Figure 4.1 Public and private social spending in the OECD
Source: OECD

The OECD measure of private social spending is narrowly defined
to encompass benefits that are provided through the private sector
and have either an element of compulsion or interpersonal risk
redistribution and in the United States predominantly capture pension
and health insurance. Using a broader definition, Table 4.1 illustrates
a range of ways that American social policies used public-private
policy channels to secure core goals of the welfare state, including
meeting basic needs, protecting against risk, and promoting
opportunity (Michener et al. 2020). This accounting of the public-
private welfare state includes, as with the OECD measures, incentives
for employers to provide health and retirement benefits, but also
extends to regulatory floors like the Americans with Disabilities Act
(Howard 2007) or state auto insurance requirements (Fergus 2013),
institutions that enable widespread access to credit like Fannie Mae
and the Federal Housing Administration (Quinn_ 2019; Thurston
2018), subsidies for childcare and housing that are publicly financed
but distributed through the private sector, and a wide range of tax




write-offs and credits. While not a full accounting, a broader
perspective on the multiple ways that policies, law, and regulation
can fulfill social policy goals through tapping into market mechanisms
is important for when we think about the ways that these
mechanisms intersect with existing racial inequalities and lines of
disadvantage, as discussed in the next section.

Table 4.1 Varieties of private, semi-private, or delegated provision

Policy Goals

Basic Needs Risk Protection Social Mobility
Policy Employer-Based  Retirement accounts (ex: 401 Health insurance (tax Tuition benefits
Mechanism (k)s) (ERISA); Dependent deductibility of fringe benefits,
care FSA’s; Tax-free ACA employer mandate);
commuter benefits Health FSA’s; Life insurance;

Accident/disability insurance;
Parental/sick leave

Regulatory Floors/  Minimum wage; Americans OSHA; ACA Essential Health Gainful employment rule
Minimum with Disabilities Act Benefits; Auto insurance (repealed in 2019)
Standards requirements; Tort law; Family

and Medical Leave Act
Credit Programs Regulation of credit and fringe  Consumer Financial Protections;  Federal student loans,

banking (e.g. payday loans, Bankruptcy law parent (PLUS) loans,

check cashing, bail bonds); consolidation loans for

Home loan programs: FHA, higher education; Small

VA; Fannie Mae/Freddie Mac business loans
Grants/Subsidies  Childcare subsidies; Low National Flood Insurance Pell grants

income home energy Program

ﬂ‘\'ﬁi‘ﬂ[ﬂncﬂ pr()gl'.lm
(LIHEAP); Food stamps
(SNAP); Rental programs
(HOPE VI, Section 8); Pell
Grants

Individual Tax Individual retirement accounts; Health saving account/ Health 529 Coverdells; Deferral of
Write-Offs, Dependent care FSA’s; Tax F5A; Health Insurance capital gains on sale of
Credit free commuter benefits; Marketplace Premium Tax principal residence

Earned Income Tax Credit Credits




Stratifying Features of Public-Private Social
Policies

A long-recognized feature of public-private social policies is their
propensity for stratifying citizens on the basis of their existing market
positions, whether employment status, income, or wealth. The ability
of citizens to enjoy employer-provided benefits, for example, is tied
to whether their employer offers such benefits in the first place.
Moreover, as Table 4.2 shows, workers whose statuses fall short of
the standard employment model (full-time, on-site, non-contractor),
are less likely to have access to employer-sponsored benefits. Even
those who have formal access to employer benefits may find that
their income or existing wealth influence their ability to participate
fully.

Table 4.2 Employment benefits offered to workers (by employment
status)

Full Time Part Time Contractor All Workers

Health insurance 89 35 20 =
Retirement benefits 78 31 16 i
Paid sick leave 77 32 I§ 67
Life insurance 75 22 11 63
Maternity or paternity leave 63 22 IT 54
Tuition assistance 44 17 6 38

Note: Among adults employed for someone else or who work as
a contractor in their main job.

Source: Federal Reserve Board of Governors 2018 Survey of
Housing Economic Decisionmaking.



Existing market positions also shape the availability and potential
value of tax expenditures. Many expenditures apply only to those
who itemize their taxes rather than taking the standard deduction (in
the years since the 2017 Tax Cuts and Jobs Act, only 14 percent of
households have chosen to itemize). Moreover, their effective value
can rise as household incomes rise into higher tax brackets, as well
as with the amount households spend on a tax-advantaged good. For
these reasons, many public-private social policies are considered to
be broadly upwardly redistributive (Faricy 2015; Howard 1997;
Mettler 2010).

Public-private social policies may also produce uneven
investment returns for their purported beneficiaries. Some types of

programs, such as retirement accounts, are explicitly designed as
investments to earn future returns for their participants. But even
policies not structured as literal investment accounts can serve
investment purposes, enabling citizens to access higher education or
homeownership. This investment quality of some public-private social
programs means we should pay particular attention to factors that
may correlate to returns on investment, and how those returns are
distributed. To some extent, the value of the investment will vary by
broad market conditions (for example, the timing of when one buys a
house can matter a lot to future returns, or the state of the stock
market when one is about to retire), helping to stratify returns by
cohorts. Beyond generational issues, returns can be shaped by
factors including household resources, which may enable the user to
invest in ways that generate higher returns and also to avoid some
forms of riskier debt; the quality and availability of information about



different types of investment opportunities; and what types of
opportunities one has access to.

Related to each of these is also the role of private providers and
marketing. Public-private social policies often rely on the use of
incentives to encourage voluntary participation. Social policy
marketplaces, which come about as a way to encourage private
providers to expand their activities beyond what they would already
do voluntarily, may leave discretion for firms and other providers to
determine what is marketable and how to market to various
segments (Gingrich 2011; Thurston 2018). Because this can affect
the pricing and quality of the good provided, how firms understand
(and consequently, act on) the different markets in which they
operate can also matter for individual outcomes (Fourcade and Healy
2017).

In sum, while public-private social policies serve welfare

functions, helping to protect against risk, meet basic needs, or
provide access to key opportunities, they can also stratify
populations. The question of whether one can access these programs
at all, as well as the terms on which one can access these programs
is structured by a host of factors, including one’s existing social and
economic status, the types of opportunities and information available,
the quality of the investments pursued, and luck. Moreover, relying
on third-party providers for access to social benefits also provides
opportunities for differential marketing and pricing that can shape the
value of benefits and even turn some forms of benefit into sources of
risk. As the next few sections show, these sources of stratification



interact with America’s racial divides to shape both material racial
inequality and the politics of responding to it.



A “Race-Laden Institutional Arena”

The United States’ market economy is, to use Frederick Harris and
Robert Lieberman’s description, a “race-laden institutional arena.”
Unsurprisingly, the aforementioned lines of stratification are hardly
race-neutral, constituting some of the “interconnected forces [that]
tend to systematically exclude people of color from the high end of
successful, dynamic markets and connect them instead to broken or
dysfunctional markets” (Harris and Lieberman 2013: 24). Public-

private social policies produce racial disparities because their
delegated design creates opportunities for discrimination and because
of their interaction with labor market inequalities, residential
segregation, and wealth inequalities.

The delegated structure of many public-private social policies is
one source of racial inequality in outcomes. Within more traditional
welfare-state programs, it is well established that decentralization
and local delegation can enable facially race-neutral policies to exhibit
racially disparate outcomes (Lieberman 1998). In public-private social
policies, the delegation of policy responsibility to third-party actors,
including lenders, employers, real estate agents, college recruiters,

and insurers, can similarly create openings for individual-level
discrimination. Racial discrimination remains prevalent in labor and
housing markets, with the potential to generate disparities in how
citizens access and experience (in terms of benefits and risk
exposure) public-private social policies. Individual decisions and
actions based on stereotypes and discrimination can also accumulate



over the course of an exchange or transaction, widening racial
disparities (Korver-Glenn 2018; Massey et al. 2016).

Public-private social policies may also interact with preexisting
lines of social and economic inequality in ways that amplify inequality.
In a polity “pervasively constituted by systems of racial hierarchy
since its inception,” public policy inputs and their outputs are
“profoundly racialized” (Michener 2019: 423; see also King_and Smith

2005). For example, the receipt of employer-provided benefits, a
cornerstone of the public-private welfare state, is conditioned on
access to a labor market marked by racial (and gender) disparities in
occupations, hiring, wages, and working conditions (Hamilton et al.
2011; Pager and Shepherd 2008; Shapiro 2017; Warren 2013;
Weeden 2019). Even as employer-provided health and pension

coverage has mostly been a story of overall decline since the 1980s
(Figures 4.2 and 4.3) white workers have throughout this period been

more often covered under such arrangements than Hispanic or Black
workers. As work by historian Jennifer Klein shows, occupational
segregation has historically operated to the exclusion of nonwhite
workers from the employer-based welfare state (Klein 2006). Black
and Hispanic workers who do have access to employer retirement
programs tend to participate at lower rates, make smaller
contributions, and are more likely to make early withdrawals than
their white counterparts (Rhee 2013; Shapiro et al. 2013). Beyond
their link to employer-provided benefits, wage inequalities can also
structure whether and the extent to which other public-private social-
policy arrangements provide protection against risk and promote
opportunity, by influencing the resources available for citizens and




households to contribute to tax-advantaged accounts or purchase
tax-advantaged goods, as well as the need to take on debt.!

60%
50%

40%

30% wosivosss Wt
Black

20%

Hispanic

10%

Workers Covered by Pension

0%
1970 1980 1990 2000 2010 2020

Year

Figure 4.2 Employer pension coverage by race

Source: Economic Policy Institute, State of Working America Data
Library, “Pension Coverage” 2019. www.epi.org/data/#?
subject=pensioncov&r=*
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Figure 4.3 Employer health insurance coverage by race

Source: Economic Policy Institute, State of Working America Data
Library, “Health Insurance” 2019. www.epi.org/data/#?
subject=healthcov&r=*
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The degree and durability of residential segregation in the United
States presents another means by which public-private social policies
may contribute to racial inequality (Sampson et al. 2002).
Neighborhoods contribute to a variety of outcomes, including
information about opportunities, the chances of social mobility, the
prices one pays for goods like insurance, and the returns to
investment in housing. Racial segregation can exacerbate these
inequalities (Massey 2007; Perry 2020; Perry et al. 2018; Trounstine
2018).2

The costs of residential segregation for members of minority
groups, particularly those living in race-class subjugated communities
(Soss _and Weaver 2017), are multiple. Drivers in majority-minority

neighborhoods pay more for auto insurance than drivers with similar
backgrounds but living in all-white neighborhoods, effectively
distributing wealth from minority to white areas (Fergus 2013).
Studies of returns on homeownership find that across US
metropolitan areas, homes in majority-Black neighborhoods are
valued at roughly half the price as homes in neighborhoods that have
no Black residents. Houses of similar quality with similar amenities
are worth 23 percent less in majority-Black neighborhoods compared
with those that have no Black residents (Perry 2020; Perry et al.
2018). In short, neighborhood racial composition continues to be a
strong and powerful predictor of the value of owner-occupied homes,
and it is not fully explained by differences in home and neighborhood
quality, influencing the relative value of government homeownership
policies across racial divides.




Race-class subjugated communities are also frequent targets for
predation through public-private social policies. Fringe financial
institutions, including payday lenders, check-cashing stores, and loan
title companies have a disproportionate presence in marginalized
neighborhoods underserved by mainstream financial institutions and
with large unbanked populations (Cover et al. 2011). Users pay a
premium that may contribute to overall patterns of economic
inequality; nevertheless, these institutions exist to fulfill an otherwise
unmet demand (Charron-Chénier 2020; Posey 2019; Servon 2017).
Similarly, for-profit higher education companies, house sellers, and
mortgage lenders often market risky products in RCS neighborhoods.
As with fringe banking, these products, though risky, usually fill the
genuine needs of residents for credentials and shelter. Students living
in racially segregated and RCS communities are more likely to be
targeted to for-profit colleges and certificate programs.®> Such

programs fill a demand by young people in low-opportunity
neighborhoods for a relatively fast credential with a tie to concrete
job opportunities at the end (versus a four-year liberal arts degree)
(Holland and Deluca 2016). But they also are associated with higher
debt loads and rates of default, greater rates of non-completion, and

lower employment returns than traditional community colleges and
four-year nonprofits (Cellini_and Turner 2019; Cottom 2017). It is
difficult to separate private providers’ profit-making strategies and

marketing practices from the reality of segregation, which allows for
the efficient targeting of RCS communities for higher cost and
predatory forms of provision (Taylor 2019).



Finally, and related to each of these, is the role of unequal
household wealth and inheritance in how households use and
experience public-private social policies. As the introduction to this
chapter described, household wealth tracks highly along racial lines.
This gap has mostly become more pronounced in recent decades
(Figure_4.4), despite the policy gains of the civil rights movement
(King_2017). Public-private social policies both contribute to this
trend, by tying access to preexisting economic resources, and reflect
it, by amplifying differences in participation in such valuable public-
private social policies as employer-provided benefits and tax sheltered
accounts and by generating differential returns to investments like
housing and education (Addo et al. 2016; Klein 2006; Perry_et al.
2018; Rhee 2013; Seamster and Charron-Chénier 2017). Higher
wealth (or access to parental resources/wealth) enables citizens to
take on lower levels of housing and student loan debt, or to buy

housing in more expensive, higher-opportunity areas, and shapes the
types of higher education that young people pursue (Seamster and
Charron-Chénier 2017). Having more resources from the outset can

also make workers more likely to contribute to tax-advantaged
accounts and less likely to have to withdraw from them early (Rhee
2013). Lower (or zero) wealth maps onto a different set of options
for citizens, shaping not only the demand for debt but also the types
of goods marketed to households (particularly through the
mechanism of residential segregation) (Addo et al. 2016; Conley
2010; Flynn et al. 2017; Shapiro 2017; Shapiro et al. 2013; Taylor
2019).
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Figure 4.4 Median family wealth by race

Source: Urban Institute calculations from Survey of Financial
Characteristics of Consumers 1962 (December 31), Survey of
Changes in Family Finances 1963, and Survey of Consumer
Finances 1983-2016. https://apps.urban.org/features/wealth-
inequalit-charts/



https://apps.urban.org/features/wealth-inequalit-charts/
https://apps.urban.org/features/wealth-inequalit-charts/

The Endurance of Material Racial Inequality
through an APE Lens

What explains the endurance of public policies that are implicated in
racial inequality, and at worst in shaping the conditions for private
predation? To be sure, there have been important policy revisions
since the civil rights revolution of the 1960s and 1970s, such as the
1988 Fair Housing Act reforms. But alongside civil rights gains have
been the further deregulation of some areas of the public-private
welfare state - whether directly or through drift. The failure of
governments to respond robustly to inequality-generating policy is
not for a lack of recognition of the continuing racial disparities in
material well-being, or of the role that public policies have played in
shaping those disparities (Sullivan et al. 2015). It is also not for a lack
of potential responses. On the contrary, a number of creative
solutions have been proposed to counter these problems, including
getting rid of the most regressive tax expenditures, tightening

regulations of predatory lenders and schools, expanding
homeownership opportunities, creating a system of baby bonds
(Hamilton and Darity 2010), job guarantees programs (Cottom 2017),
greater support for families, creative use of financial technology
(Foohey and Martin 2021), and proposals for reparations that
encompass many of these solutions (Darity and Mullen 2020).

One explanation may be that even if public-private social policies

contribute to racial disparities in wealth and well-being, their
consequences are simply too narrowly experienced to generate the



widespread support needed for reform. On its face, this seems an
inadequate explanation given the many ways that political
mobilization advantages narrower, concentrated interests. Another
possible explanation is that white voters view these outcomes as
“minority issues,” undermining the prospects for mass electoral
reform pressure. And yet, dissatisfaction with some of the basic
contours of the public-private welfare state is widespread, suggesting
that there is common cause to be made across racial lines. Majorities
(sometimes large ones) of Americans are concerned with rising
medical costs, the possibility of an unexpected health emergency
putting them at financial risk, inadequate retirement savings, the
responsibility of making investment decisions, and the costs of higher
education (Board of Governors of the Federal Reserve System 2019).
Theoretically, the broad concern about these programs could allow
for mass pressure for their reform.

An APE framework is helpful for understanding why reform
movements have had difficulty forming and then mounting successful
challenges to the status quo. Inequalities of power, the concentration
of market gains, and the fragmentation of political institutions have
generally advantaged well-resourced constituencies over those with
fewer resources and organizational power. The following discussion
stresses three reasons for the continuation of public-private social
policies promoting racial disparities: (1) the demobilizing role of mass
policy feedback in privatized policy realms; (2) the particular
challenges of contesting outcomes that are structured across
multiple, loosely connected realms of policy and private action; and
(3) the disproportionate power of private actors and organizations,



that flows partially from (1) and (2) but also carries its own
dynamics.



The Diminished Role of Policy Feedback in
Privatized Policy Realms

In a review of recent efforts to organize a constituency around the
racial wealth gap, Kijakazi (2016) noted that one of the basic
challenges to policy change was a “lack of a substantial presence of
organizations of color in the growing savings and asset building
field,” as well as the absence of racial minority representation “at the
decision-making table” (Kijakazi 2016: 136). Some of the reasons for
this may be rooted in well-known tendencies for public-private social
policies to be viewed in individual terms, rather than as natural
targets for collective and political action.

The difficulties of organizing around public-private social policy
arrangements are well established. First, citizens tend to view their
access to public-private social benefits in personal terms rather than
collective ones, seeing their receipt of goods like employer-provided
benefits or a new home as speaking to their individual grit or thrift.
The tendency to see benefits as “privately owned and privately
earned” undermines the collective ground for grievances (Clemens
2006). This may be becoming even more difficult with the advance of
new technologies for managing and pricing risk. For example, while
the government mortgage programs of the 1930s through the mid-
1960s were “hidden” by virtue of citizens needing to interface
directly with private lenders, and only indirectly with the government,
private lenders still needed to conform to standardized underwriting
criteria, rendering the experience of exclusion a more collective one



than in the 1990s and 2000s, when the proliferation of individualized
credit scoring and pricing made the experience more difficult to
collectivize. The stigma associated with some types of negative
outcomes (for example, bankruptcy, excessive debt, foreclosure) may
also undermine collective action.

Second, beyond encouraging citizens to view their benefits in
individualized terms, the low visibility of the government also matters
in shaping citizens’ political responses. Public-private social policies
operate indirectly - in some cases the government plays only the
lightest role in shaping outcomes, for example, by securitizing
mortgages made by private lenders (Quinn 2019) or by allowing
fringe financial institutions to operate with limited regulation (Posey
2019). Unsatisfactory outcomes are often attributed to the market or
specific market providers rather than to policymakers or regulators
(SoRelle 2020). If citizens are unable to attribute their receipt of
benefits, or their problems with these benefits, to public policies,
regulations, and implementation, then they cannot effectively hold
governments accountable.

Finally, these challenges may be further exacerbated by the
problem of racialized dualisms in feedback effects (Michener 2015;
Rosenthal 2020a, 2020b; Thurston 2018). As political scientist Jamila
Michener (2019: 425) writes: “Policies often channel resources

unevenly and inequitable across racial groups; racial stratification is a
key determinant of the advent, alignment, and power of interest
groups; and race is a fundamental prism through which experiences
of policy are understood and interpreted.” Some of these dual
interpretive effects may be heightened in public-private social



policies, especially those with disparate racial effects in access and
returns. This potential has been noted in studies of homeownership.
Where white homeowners have historically been inclined to overlook
the role of government policy in generating affordable mortgages and
affordable suburbs, in favor of viewing their achievement in
individualistic and meritocratic terms, civil rights organizations were
keenly aware of the role that federal government policies and
practices played in excluding Black citizens from the same
opportunities (Freund 2010; Thurston 2018). While the latter process
of recognition and attribution was central to collective action among
excluded groups, bigger disparities in visibility helped to limit the

possibilities of such movements and also to subject previously
excluded groups to harsh backlash politics.

Beyond the role that dual interpretive effects can play in
constraining the opportunities for collective action is the possibility
that racialized disparities in the operation and outcomes of these
policies can create dual resource effects that enable political
participation for some groups and impede it for others. Here, the
evidence is mixed. In the realm of fringe financial institutions,
political scientist Patricia Posey finds that despite their higher costs
and risks, the presence of these institutions does provide crucial
resources for neighborhood residents that contribute to the ability to
participate politically. However, these resource effects are generally
offset by the interpretive effects of their presence in RCS
neighborhoods, which signal to many residents political abandonment
by their elected representatives (Posey 2019). An additional problem

pertains to the resources themselves, which may disappear, lose



value, or become new sources of risk for their holder. Studying the
relationship of homeownership to democracy, sociologist Jacob Rugh
finds that the decline in Black Americans’ homeownership rates since
2004 has reduced their voting turnout, leading him to conclude that
the color line in homeownership “undermines the social mobility and
electoral representation of Black Americans” (Rugh 2020: 1).

In sum, in policy areas that channel benefits to citizens through
indirect mechanisms, features of the policies themselves often
impede the generation of mass political support for reform. Part of
this is due to their low visibility and traceability, making it difficult for
even the beneficiaries of such policies to recognize themselves as
beneficiaries of government social programs (Mettler 2011). A related
aspect of this is the tendency for citizens with grievances pertaining
to public-private social policies to blame market providers or their
own personal actions or background, rather than policymakers and
regulators (SoRelle 2020). These tendencies are further complicated

by the racial disparities in outcomes across many of these policy
realms (Rosenthal 2020b). On the one hand, some evidence points to
the potential for broader awareness of even less visible public-private
policies. But the record is mixed on whether this provides a sufficient
basis for collective action. The ability of marginalized groups to more
clearly see the role of the government in their marginalization can be
offset by the tendency for in-groups to view out-group appeals as
demands for special treatment rather than fair or safer access. This
counternarrative was prevalent in the wake of the foreclosure crisis
that helped to trigger the Great Recession. Moreover, while unequally
distributed resources can still have positive effects on political



participation, those effects may be offset by the negative messages
they send to marginalized groups about the responsiveness of their
elected officials (Posey 2019).




Organizational Challenges for Advocacy
Groups

To be sure, these barriers to collective action have been overcome in
the past to produce organized efforts to reform public-private social
policies, for example, against government-sponsored mortgage
redlining; disparities in health, life, and auto insurance pricing and
coverage; and consumer credit (Fergus 2013; Thurston 2018). More
recently there have been a handful of organized efforts to address
mounting student loan debt. And though more often associated with
police violence, “A Vision for Black Lives,” a platform signed on to by

fifty Black Lives Matter-affiliated organizations, was explicit in
drawing attention to the ways that public-private social policies have
historically contributed to white wealth and mobility, with demands to
enable Black communities and citizens to access the same types of
opportunities (Cottom 2017).

Such organized pressure, however, is rare. While more work
remains to be done to understand the conditions under which
organizations and movements of this sort may form, the research

that has been done suggests that existing advocacy organizations -
rather than ones emerging out of specific grievances about public-
private social policies - may be more likely to take up issues
surrounding public-private social provision, though there are some
exceptions. One reason that existing advocacy organizations have an
advantage in mobilizing around issues of exclusion in public-private
policies is through their ability to overcome the challenges of



individualization and attribution described previously. Organizations
with broad constituencies may help to redefine individual grievances
toward market actors into collective grievances about public policies.
This is how collective action formed around various forms of
mortgage exclusion, as organizations, initially writing off observations
by their constituents as either individualized instances of
discrimination, but eventually coming to view these issues as
widespread, linked to policy, and amendable to political change
(Thurston 2015, 2018).

But where existing organizations may have informational
advantages, responding to the inequalities produced by public-private

policies requires resources. These include resources spent
researching the scope and causes of racial and other forms of
inequality in these programs, the resources spent bringing the causes
of exclusion to light and advocating for changes in public policy and
business practices, and the resources for monitoring the
implementation of laws and regulations after seeming policy
successes. Organizations that have prioritized these issues have at
times faced objections from within their ranks from those who believe
they are focusing on the problems of more privileged members (a
development predicted by Strolovitch 2007). The National
Organization for Women, for example, decided in the 1970s to take
on the issue of sex discrimination in lending, unleashing discontent
within the organization about its focus on what was seen as an
upper-middle-class (and largely white) issue and threatening to
splinter the organization altogether (Thurston 2018). Moreover, even
when advocacy organizations have succeeded in bringing about




policy changes, they have not always had the resources to expend on
the next step of monitoring agencies for implementation and
compliance with the new rules. Finally, many organizations rely on
philanthropic donations and may not be able to count on sustained
support for a focus on public-private social policies when many other
priority areas remain (Francis 2019).

Moreover, these problems of continuing inequality, even if
shaped by policy, are multifaceted and success in one realm does not
necessarily, or usually, generate the scale of change desired in
economic outcomes. Again, this is partly because successful change
needs to go beyond policy enactment, to monitor (a) whether
agencies are actually implementing the policies as desired, and (b) if
(and if so how) discriminatory practices are moving to less regulated
areas following policy change (Thurston 2018). Another reason is that

the outcomes in one area - say, housing - are also loosely related to
policies, enforcement, and developments in other areas. This is a
point that Tressie McMillan Cottom (2017) makes in relation to for-
profit higher educational programs, which are riskier for students
than their nonprofit counterparts but also popular due to their
convenience and accessibility. Cottom is skeptical that solutions to
these problems coming solely from the field of education policy can
ever address the underlying structural problem, which is in the labor
market. As she points out, the American labor market evolved to
demand constant updating of credentials, while placing the cost of
updating on individuals rather than firms or society. Looking at the
racialized structure of labor market opportunities and returns in the
United States, one begins to see why it is not merely enough to



change regulations around for-profit educational institutions if one
wants to address insecurity, debt, risk, and differential abilities to
accumulate wealth.

Cottom’s observation about higher education speaks to a
challenge faced by many organizations trying to address disparities in
economic outcomes: an advocacy strategy aimed at targeting
multiple loosely connected policy areas that produce structural
inequalities is a risky one even if it more accurately maps the scope
of the problem and its possible solutions. As we will see, this
constraint is not necessarily faced by private providers. While they
may, too, see their fates tied to developments across many loosely
connected policy areas, they are advantaged by the incentive and
ability to dominate within their narrower policy and regulatory arenas.



Private Providers: Power and Information
Asymmetries

In contrast to the barriers that mass public and advocacy groups face
to successful organizing around these issues, private providers
encounter three key advantages. First, while public-private social
policies are often less visible to the public and thereby less politicized,
the private providers who are incentivized by such policies are keenly
aware of them, mirroring the “quiet politics” that have also been
recognized in studies of policies surrounding corporate control
(Culpepper 2010). Precisely because their business models are
shaped by government policies and regulations, they have a strong
incentive to pay attention to the existing landscape as well as
potential future changes. In the case of publicly-traded companies
with a foot in public-private social policy provision, the incentive to
closely follow the role of the government in their industry is not
merely a suggestion; rather, it is a legal requirement that companies
disclose the possible risks to their businesses as part of their SEC 10K
filings. Second, this awareness can (and often does) feed back into
politics as the winners from these arrangements reinvest their profits
in order to maintain or expand their policy-generated advantages
(Mettler 2011, 2014; Pusser and Wolcott 2006). Finally, in some
instances, private providers may be able to credibly threaten to exit

some markets altogether if regulations become too onerous, as
scholars of structural business power have noted in other contexts
(Culpepper 2015; Lindblom 1977). This exit threat comes up




frequently in discussions about regulating some of the more
predatory aspects of public-private social policies, including subprime
lending and fringe banking regulation, nondiscrimination in insurance
coverage and pricing, and for-profit higher education.

The case of for-profit higher education illuminates each of these
various sources of business political advantage. The industry, which
has roots in the 1944 GI Bill's provisions for supporting education at
trade schools, shifted in the 1990s and 2000s, moving from a mom-
and-pop model to a much more concentrated model dominated by a
few large companies with tens (or hundreds) of thousands of
students each. This transformation was aided by the rise of the
Internet, which enabled programs to scale in terms of students, less
hindered by geography or campus restrictions. Regulatory changes,
including the relaxation of an earlier rule requiring that 50 percent of
classes needed to be held on a physical campus for an institution to
qualify for federal student aid, and the loosening of rules about the
overall percentage of revenue that could from federal aid, from 85
percent to 90 percent, were also crucial to the transformation of for-
profit higher education (Mettler 2014; Pusser and Wolcott 2006).

While students may not have spent much time considering the

role of public policy in shaping how they were able to access higher
education, for-profit colleges recognized government’s role in shaping
their fortunes. In fall 2016, the top eleven for-profit colleges and
universities with the highest enrollment were all owned by publicly
traded companies, providing a window into the extent that they
viewed government policy as related to their business fortunes,
through their SEC 10K filings.” Across these filings, 42 percent of the



risks enumerated in Section 1 A explicitly mentioned Title IV and 26
percent made some mention of state-level policies or regulations.”
Potential loss of eligibility for student aid through Title IV was tied to
a range of issues, including rules limiting the compensation of
recruiters, continued institutional accreditation, and financial
responsibility standards issued by the Department of Education.
State-level risks included issues like changes to state licensing or
regulatory requirements that might shape their ability to operate or
the costs of operation and breaches of state-level privacy laws. To
summarize, even if citizens are less aware of the role of the
government in shaping their access to some types of goods, the logic
clearly did not extend to providers.

In addition to recognizing the stakes of the government’s role in
their industry, for-profit higher educational institutions were well
organized and willing to mobilize politically. The consolidation of the
industry beginning in the 1990s went along with changes in its
political organization. In 1991, the two major trade associations of
proprietary programs merged to form the Career College Association
(since 2010, the Association of Private Sector Colleges and
Universities), starting its own PAC and hiring lobbyists to work with
both parties (Mettler 2014: 88-100).

Figures 4.5 and 4.6 depict the long-term trends in political
contributions for the for-profit education sector as a whole. While

higher education as a sector has been increasingly active at both
state and federal levels of government, one thing that sets for-profits
apart from their nonprofit counterparts is the former’s ability to
donate directly to candidates and parties. For-profit higher



educational institutions are also notable for their tendency to pursue
“direct benefits such as favorable tax laws, reduced regulatory
oversight, and policies that increase profits, or in the case of publicly-
traded proprietary institutions, that maximize shareholder interests”
(Pusser and Wolcott 2006: 174).
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The political mobilization of for-profit higher education
companies largely paid off in the 1990s and into the 2000s. While the
decades following the GI Bill's passage saw continued bi-partisan
efforts to regulate for-profit trade schools when abuses of the
program became known, by the late 1990s those regulations began
to relax. One example can be seen in the negotiations over the
Higher Education Act reauthorization in 1998. Despite a GAO report
at the time that found that for-profits were heavily reliant on federal
aid and “compared to other schools, had worse outcomes among
their students-lower degree completion and job placement rates, and
higher loan default rates,” Congress ultimately relaxed the 85/15
principle to the 90/10 principle, allowing such institutions to rely even
further on revenues from the federal government (Mettler 2014:
104). Rules put in place by Congress in 1992 to restrict for-profit
colleges’ recruitment practices were watered down by the

Department of Education during the George W. Bush administration,
allowing for the rise of more aggressive recruitment practices,
including the use of call centers (Mettler 2014: 104-5). The next few
years saw the further loosening of regulations: in 2006, Congress
weakened rules about the percentage of classes that needed to be
held on-campus, further expanding for-profits’ ability to grow their
operations while still using federal aid.

Finally, in building the case for government support and limited
regulations, for-profits found a powerful tool in their role as providers
of social goods; namely, that tightening regulations or reducing
funding could drive them to stop serving the students most in need
of credentials. Concerns about access and exit helped to generate



common cause between Republicans, who were becoming
increasingly supportive of the market-based solution of for-profits,
and some Congressional Democrats. While some members of the
Congressional Black Caucus were concerned about the negative
impact of for-profits on minority students, they also worried about
being overly aggressive with the schools, since they were largely
filling demands for higher education of minority and low-income
populations (Mettler 2014: 95, 103). In the battle over relaxing the
85/15 principle to its current 90/10, John Boehner found common
ground with Democrats by arguing that the former “creates an

incentive for proprietary schools to raise tuition or move away from
urban areas where students are more likely to depend on federal aid”
(Mettler 2014: 104). The restriction was ultimately loosened with little

controversy.

Is it easier to maintain racial inequality through the submerged
policy designs enjoyed by many public-private social policies than in
their more visible counterparts? While few scholars of the public-
private social policies have tackled the question directly, the lower
visibility of such areas may make it more likely that racial inequalities
evade detection (or are attributed to non-policy causes), reducing
demands for reform. Considering that ignorance of these submerged
programs is especially pronounced among white Americans, it may be
difficult to build cross racial coalitions aimed at addressing racial
inequalities (Freund 2010; Rosenthal 2020b, 12). Moreover, the
accentuated power of organized interests who do benefit from the
status quo highlights another potential mechanism making it possible
to maintain racial inequality in these programs (Howard 1997; Mettler




2010). Finally, even when influential political actors have detected
suboptimal outcomes in the distribution of submerged state benefits,
it has been difficult to dislodge racial inequities. Efforts to reform
submerged policies may face additional obstacles among the large
share of Americans who say they prefer tax breaks to direct social
provision, a phenomenon especially pronounced among conservatives
(though the effect remains for liberals too) (Haselswerdt and Bartels
2015).




Conclusion

The United States’ reliance on public-private social policy
arrangements to secure goals that might otherwise be designated to
more direct forms of taxation and transfer - from protecting against
risks to promoting opportunity - contributes to longstanding patterns
of material racial inequality. But racial inequality is not just an
outcome of American politics. It feeds back into politics by shaping
the terrain on which profits are made (and defended) and policies are
contested. This makes grappling with the role of race central to
understanding the American political economy.

Scholars of American political development have not shied away
from explaining the ways in which conflicts over race have come to
shape political institutions and behavior, from struggles with taxation,
slavery, and state capacity in the early American republic, to the rise
of local taxation for schools following the Civil War, to race,
immigration, and labor movement formation, to the way that
preferences to maintain the Jim Crow social order - including the low-
wage workforce - constrained the scope of the New Deal (Dawson
and Francis 2016; Einhorn 2006; HoSang_and Lowndes 2019;
Katznelson 2005; King_and Smith 2005). Yet if conflicts involving race

have been a core component of how the American political economy
has evolved over time, this observation has also tended to contribute
to the United States’ marginalization in studies of comparative
political economy. Many studies fail to mention race at all; others do
discuss race, but as an explanation for American exceptionalism



(Alesina_and Glaeser 2004). By deeming race an exceptional feature
of the US case, it may also remove an opportunity to consider the
extent to which divides about race which may be more pronounced
historically in the United States also shape the politics of knowledge-
economy transition across other countries, especially in the face of
demographic change, economic dislocation, and populist backlash --
all issues that also structure politics outside of the United States (e.qg.,
Harell et al. 2016; Soroka et al. 2017; Wright and Reeskens 2013).°
Finally, while often placed in comparison with Western European
countries, the United States’ settler colonial past, its constitution as a

large multiracial democracy, and its heavy reliance on public-private
(or otherwise marketized) forms of social provision, make it well-
suited to comparisons with other countries that share some of these
underlying social features while varying on other dimensions.
Scholars of racial and ethnic politics have done more to consider
whether national histories and conceptions of race ought to be used
when structuring comparisons (Lieberman 2006; Marx 1998;

Thompson 2016). To better understand the relationship between
race, political economy, and market-based social provision, it may
make more sense to place the United States in comparison with cases
like South Africa, where the #FeesMustFall student movements
emerging in 2015 were a response to discontent about neoliberal
higher education funding and staffing policies, rising student debt at
a time of few labor market opportunities, and the lack of progress
towards material racial equality (Booysen 2016; Chikane 2018). Or,
future comparisons might look toward places with a similar reliance
on public-private mechanisms for social benefits, including, for




example, Chile or Brazil. In short, thinking more about the role of the
American political economy presents an opportunity for deepening
and broadening our understanding about the variety of ways that
racial divides may manifest themselves in comparative capitalism.

I thank Warren Snead and Zach Colton-Max for their helpful
research assistance as well as participants from the 2019 and 2020
APE workshops, the 2020 meeting of the American Political Science
Association, and Kumar Ramanathan, for feedback on earlier
versions.

roughly 87 percent of occupations “can be classified as segregated
for black men” in the United States. This translates into a wage
gap between racialized occupations: the average annual wage of
occupations overrepresented by Black men was just over $37,000,
versus about $50,500 in occupations where Blacks were
unrepresented.

2 Racial segregation is highest between Blacks and non-Hispanic
whites and continues to be more pronounced than economic
segregation, even as the latter has risen over time (Jargowsky
2014; Quick and Kahlenberg_2019).

3 A 2011 Senate report on the for-profit college industry notes, for
example, that at its height the University of Phoenix was spending
nearly $400,000 a day on advertising, much of it concentrated in
low-income and minority communities. For-profit higher education
advertising strategies included putting ads at bus and subway stops
in areas of concentrated minority populations, as well as working
through public figures popular among African Americans, including



Steve Harvey and Al Sharpton (Huelsman 2015). In other
instances, for-profit higher educational institutions have been found
almost exclusively at college fairs in disadvantaged areas, and not
in college fairs with wealthier suburban clienteles.

4 The rankings in enrollments come from the Chronicle of Higher
Education (www.chronicle.com/article/For-Profit-Companies-With-
the/244041). The parent companies were Apollo Education Group,
Grand Canyon Education, Education Management Corporation,
DeVry Education Group, Laureate Education, American Public
Education, Career Education Corporation, Strayer Education, Kaplan
Higher Education Corporation, Bridgepoint Education, and Capella
Education Company.

> Author’s calculations based on analysis of SEC filings. While there
is slight variation in how companies prepare the report, for Section
1 A most include a bold header summarizing a particular risk
followed by one or more paragraphs with further explanation about
that risk. Each of those was considered a unit for the purpose of
analysis.

6 A footnote in a recent comparative treatment qualifies this move:
“There is no room to discuss ‘American exceptionalism’ here. The
extreme narrowness and progressiveness of the American welfare
state, together with sharply rising inequality and concentration of
labor market risks in the poorest strata, are most likely responsible
for the stability and polarization of the established parties ... Add
to this that in the fragmented, decentralized American parties
grid/group themes, particularly that of race, have always been
incorporated and do not have to be grated onto a primarily
distribution-centered party system” (Kitschelt and Rehm 2015).
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The Production of Local
Inequality: Race, Class, and
Land Use in American Cities

%

Jessica Trounstine

The themes animating this volume are on stark display at the local
level in American politics. A great deal of scholarship focused on who
governs cities explores how authority is exercised to allocate
resources, and how markets, economic power, politics, and policy
interrelate (Dahl 1961). The evidence suggests that high-resource
actors utilize local political institutions to maintain their economic and
social dominance. Local business communities have an outsized
influence in local policymaking, because local economies are reliant
on their fiscal and leadership investments (Fischel 2001; Foglesong
2001; Logan and Molotch 1986; Peterson 1981; Stone 1989; Tiebout
1956). Homeowners and the wealthy are overrepresented in city
political participation as well as in government decision-making
(Einstein et al. 2019; Kogan et al. 2018; Oliver and Ha 2007;




Trounstine 2018). At the same time, race and racial cleavages are

frequently highlighted as dominant drivers of local political outcomes,
with white residents overrepresented in electoral and policy outcomes
(Browning_et al. 1984; Gosnell 1935; Hajnal 2010; Jones-Correa
1998; Kaufmann 2004; Owens 2007; Pinder hughes 1987; Spence
2015). Less often have scholars combined these explanatory strands.
Although there are many ways in which institutionalized racism,

economic markets, politics, and policy intersect, in this chapter, I
focus on the relationship between race, class, land use regulation,
and housing markets. I argue that the fragmented structure of
governance and public goods provision in the United States has
allowed for the institutionalization of inequality. The result is that
high-status (wealthy, white) residents have ensconced their
opportunity, creating cyclic patterns of advantage and disadvantage.

In the United States (unlike the situation in most developed
nations), most public goods are funded and delivered by local
governments. There is no comprehensive count of local governments,
but the best available evidence suggests that there are more than
90,000 independent substate governmental entities. About 40,000 of
these are general-purpose governments like counties, cities, and
towns, while the remainder are special districts that handle a specific
function like education or mosquito abatement.! This means that
governance in the United States is significantly divided along both
geographic and functional lines.

In the decades since World War II, high socioeconomic status,
predominantly white, residents have used this fragmented system to
insulate their privilege, forming local (suburban) governments with



separate taxing and spending authority and using their land use
powers to prohibit the development of housing that would allow
lower status individuals to move into the community (Burns 1994;
Connolly 2014; Danielson 1976; Hayward 2013; Rothstein 2017;
Thurston 2018; Trounstine 2018). In other words, they have
generated segregation along race and class lines.

As described by Ansell and Gingrich (this volume), the rise of the

knowledge economy and the intensification of competition over
housing and schools has meant that this insulation of privilege has
become ever more important, widening the gulf between the haves
and the have-nots. With patterns of inequality embedded in the
geographic fragmentation of local governments, high-resource
communities must simply block change in order to maintain their
advantage. The insulation of privilege and the fragmentation of local
governance has resulted in profound inequalities in access to public
goods and enormous barriers to correcting them.

Local suburban governments have played a fundamental role in
generating inequality in access to basic public goods like clean water,
operational sewers, functional garbage service, effective public safety,
and high-quality education by generating race and class segregation
through their control over land use. First, I offer a historical overview
of how and why segregation patterns have changed over time. Then,
I show that metropolitan areas with strict land use control in the
suburbs witness a higher level of segregation between cities. I
explore the extent to which state governments mitigate these
patterns and find that they largely do not. In the final section of the
chapter, I show that communities with more high-socioeconomic-




status residents receive a disproportionate share of municipal
spending, allowing them to have higher quality public services.



Historical Development of Segregation

Often, when people think of cities, they have in mind whole
metropolitan areas - the urban center and surrounding suburban
communities. Or they have in mind only large, densely populated
settlements. In this chapter, I use the term city more precisely to
mean any legally incorporated entity with its own governing body
that has the power to tax and raise revenue, the power to regulate
land uses, and the power to enforce the law. In the United States,
cities come in a range of sizes, from hundreds of residents to
millions, and they go by different names in different states (cities,
boroughs, towns, villages). My analysis is focused on cities that are
located within metropolitan areas as defined by the Census. I refer to
the largest city in the metro area as the central city and all other
incorporated communities as suburbs. Unincorporated communities
are not included in my analysis.” As a federal system, the
Constitution divides the authority to govern between the federal
government and fifty state governments. Cities are political creations
of the states. The extent to which the state devolves authority to
localities varies, but all local governments possess some degree of
autonomy.

Up through the early 1800s, the United States was a rural
nation. Most Americans lived on farms or in small, agricultural
communities. Although nascent cities existed, they featured weak
governments and a jumble of residential, commercial, and public
spaces. In these places, neighborhoods were integrated, with people



of different ethnic and racial backgrounds living relatively near each
other and the poor living close to the rich. The Civil War and
industrial revolution at the end of the nineteenth century brought
enormous numbers of migrants and immigrants to urban cores, and
Black, Latino, and foreign residents threatened to spill into previously
all-white neighborhoods.

Throughout the 1920s and 30s, white homeowning residents
sought to bar minorities and poor residents from moving to their
neighborhoods.> A real-estate guide published by the National
Association of Real Estate Boards in 1923 asserted “property values
have been sadly depreciated by having a single colored family settle
down on a street occupied exclusively by white residents.” The guide
goes on to prescribe “segregation of the Negro population,” as the
only “reasonable solution of the problem, no matter how unpleasant
or objectionable the thought may be to colored residents” (McMichael
and Bingham 1923: 181). Even though the United States population
was about 90 percent white, by 1940, all large cities had clearly
defined neighborhoods inhabited by people of color (Massey and
Denton 1993).* Unsurprisingly, cities tended to provide worse public
services (e.g. waste removal, street paving, water treatment,
schooling) to these neighborhoods (Myrdal 1944; Trounstine 2018).

As a result of the economic collapse during the Great Depression
and then material scarcity during the war, the nation faced a severe
housing shortage during the 1940s. When increasing numbers of

Blacks and Latinos moved from rural areas into cities and to the
North and West during the Great Migration, the boundaries of
existing neighborhoods of color were pushed to their limits.> The



massive influx of wartime workers dramatically changed the racial
and socioeconomic makeup of many large cities and resulted in
explosive social and policy conflicts along racial lines.°

In response to these transformations of the 1940s, white
homeowners sought to protect their neighborhoods (which they
considered to be the reward for their hard work and frugality) from
disruption and disorder. As in earlier decades, many whites believed
that the pursuit of these goals required racial exclusivity. Sugrue
reports that in Detroit, as elsewhere, “a majority of whites looked to
increased segregation as the solution to [the] ‘colored problem’”
(Sugrue 1996: 215). Whites, particularly those who owned their
homes, believed that they had a right to certain neighborhoods and
the public benefits (e.g., schools, safety) associated with those
spaces.

Above all else, whites feared that integration would jeopardize
their single largest investment - the value of their home (Helper
1969), as well as the quality of their neighborhood (Kruse 2005).
Blacks were seen as undesirable neighbors, in part, because the
features of their neighborhoods became associated with individual
members of the racial group. Whites came to similar conclusions
about Chinese residents in San Francisco (McWilliams 1964; Shah
2001) and Latinos throughout the Southwest (Abrams 1955;
McWilliams 1964; Torres-Rouff 2013). This was the case even though
people of color and lower-income residents experienced poor
neighborhood quality due to a lack of affordable housing options,
paltry municipal services, and neglectful landlords, not by their own
accord. Thus, the tight coupling between property values, public




goods, and racial exclusivity was inexorably tied to the racism
embedded in the real estate market (Hayward 2013) and the poor
public goods that cities had provided to neighborhoods of color in
decades past (Myrdal 1944; Torres-Rouff 2013).

In the 1950s and 60s, Black and Latino Americans’ sustained

battle for civil, economic, and political rights gained ground. As racial
minorities began to contest and even win political representation, the
open housing movement brought the possibility of neighborhood
integration, and the federal court ordered desegregation of public
schools. Whites understood minority demands for integration and
court-ordered desegregation plans as undermining their entitlement
(Kruse 2005: 126). This period became fraught with uncertainty and
fear for many whites as they increasingly joined the ranks of

homeowners.

Although many whites agreed on the desirability of residential
segregation,” they were stymied by various hurdles. The Supreme
Court had ruled racial zoning (the designation of certain
neighborhoods as being inhabitable only by whites) unconstitutional
in 1917, so a perfectly direct policy approach to residential
segregation was not an option.® Instead, the preservation of white
communities required collective action to prevent individual
homeowners from selling or leasing to minority residents. As minority
populations expanded and white homeownership rates skyrocketed,
hundreds of white homeowners’ organizations arose in the 1940s,
50s, and 60s (Kruse 2005; Sugrue 1996).° Such organizations were
often created by real estate developers to protect the value of their
investment. These (typically all white) “civic associations, productive




associations, improvement associations, and homeowners’
associations” (Sugrue 1996: 211) fought to maintain the color line
and their neighborhoods’ exclusivity. They worked to cultivate racial
restrictions in housing deeds (even though restrictive covenants had
been ruled unenforceable by the Supreme Court in 1948), and
pressured real estate agencies and lenders to refuse to sell to Black
buyers. They set fire to homes on the Black real estate market and
raised funds to repurchase homes that had been sold to Black
families (Kruse 2005; Sugrue 1996).1° In addition to these efforts in
the private market, white homeowners and their neighborhood
organizations turned to their city governments for protection - to

institutionalize their exclusivity. They fought the building of public and
multifamily housing in their neighborhoods, sought representation on
planning boards, and battled open housing laws (Self 2003). They
urged city governments to invoke eminent domain, raze some Black
neighborhoods, and run highways through others. But these efforts
required sustained political attention and sometimes even failed in
the face of the rising Civil Rights Movement. In the end, many of
these pro-segregation residents would leave the city altogether -
moving to the suburbs where they had much greater political control
over community boundaries (Boustan 2010; Nall 2018).

The history of suburban development - that is, the generation of
separate governments, outside of the central city, that pool tax
dollars and provide public goods - reveals that many suburbs were
incorporated in order to ensure the economic and racial homogeneity
of residents (Burns 1994; Danielson 1976; Miller 1981). What this
means is that the very fragmentation that defines the United States




political system was undergirded by a desire for race and class
exclusivity. Starting in the 1950s and then, increasingly in the 1960s
and 70s, suburban populations boomed (Jackson 1985). Through a
combination of federal programs encouraging homeownership, the
expansion of the federal highway system, and technological changes
in the building of housing and service delivery, suburbs, which were
previously small residential communities near larger population
centers, grew exponentially (Rappaport 2005). By 1970, more than
half of all metropolitan area populations lived outside of the central
city; a figure that would grow to two-thirds over the next thirty years.
In general, the people who moved to these new places had higher
incomes and more wealth than those who stayed behind. And they

were overwhelming white. This racial cast was purposeful.

In the years following the Great Depression and World War 1I,
the federal government promoted white exclusivity in suburban
communities through a series of mortgage programs reliant on maps
created by the Home Owners Loan Corporation. These color-coded
maps graded neighborhoods based on their credit risk, and the race
and income of the residents were primary considerations in the
rating. Neighborhoods with high concentrations of people of color
and/or poor residents were granted the lowest rating - red (the
genesis of the term redlining). Areas with racially restrictive
covenants were given the highest grade (green). In justifying the
high rating of a neighborhood called Arlington Heights in North
Berkeley, HOLC wrote, “A great amount of Federal Housing money
has been used in financing homes in this area. A long time loan plan,
at small monthly payments attracts buyers at prices high in



proportion to rental values. Zoned first residential, single family, deed
restrictions prohibit Asiatics and Negroes.” Similarly, extolling the
virtues of West Twin Peaks in San Francisco, HOLC detailed,
“Property is protected by single-family deed restrictions and ‘first-
residential’ zoning. There are no racial threats, and maintenance is of
a high order.”

Prospective buyers seeking mortgages through federal programs
were much more likely to be qualified if they were purchasing houses
in HOLC’s highly rated neighborhoods. Evidence indicates that private
lenders also looked to HOLC’s guidelines to determine credit
worthiness (Rothstein 2017). Developers soon learned that touting
racial exclusivity and inserting restrictive covenants into the deeds of

their new developments was a sure way to increase property values
(Hayward 2013). These practices were officially discontinued by the
government after 1968, but by then segregation was already deeply
entrenched in metropolitan America. The growth of suburbs has only
served to increase divisions between cities and their surrounding
communities along both class and race lines.

The demographic makeup of the suburbs in the 1950s and 60s
meant that going forward, maintaining segregation simply meant
preventing people of color and those with lower socioeconomic status
from moving in; a task that was accomplished through land use
regulation. As independent municipalities, suburbs have the power to
regulate land use for all parcels within their borders. They can enact

minimum lot sizes so that all development must be located on a
certain acreage of land, preserve open spaces and historic districts,
determine the (low) number of multifamily units that will be allowed



within city limits, require developers to pay a large share of
infrastructure improvements associated with new development, offer
long review periods for zoning changes and building permits, and
even ban renting altogether.

These kinds of restrictive land use policies became much more
common and widespread starting in the 1970s (Been 2018;
Elmendorf 2019; Nichols et al. 2013). There is no direct evidence of
this proliferation, rather scholars have shown that since the 1970s, as
housing prices have risen, housing supply has not kept pace (Glaeser
and Gyourko 2018; Glaeser et al. 2005; Glaeser and Ward 2009).
Unlike in decades past, today housing prices are decoupled from the
cost of construction. Another piece of circumstantial evidence of
increased land use regulation is that housing development has lagged
behind population and job growth by a considerable amount in the
last several decades (Been 2018). The conclusion that researchers
have drawn is that this market distortion reflects a constraint on

housing supply. After ruling out other alternative explanations like
topographical restriction, scholars have largely concluded that land
use regulations, along with more active opposition to development
from residents in desirable areas, are the most likely culprits. Within
metropolitan areas, regulatory stringency across cities is correlated,
suggesting that cities learn from each other in the enactment of
growth controls (Brueckner 1998).

Who are the residents driving these policies and what are their
goals? In the most comprehensive political study of local housing
policies to date, Anzia (forthcoming) lays out a framework for
thinking about who might participate in the politics of housing and




what their interests look like. On the one hand, chambers of
commerce, speaking for business interests like developers, are likely
to support increased growth and development. Because of their
locational ties, Chambers are generally willing and able to focus time
and attention on shaping city institutions like the zoning code to
promote their goals. On the other hand, homeowners and their
associated neighborhood organizations, who are both powerful actors
in local politics (Fischel 2001; Hall and Yoder 2019), are generally
opposed to new residential development (Einstein et al. 2019; Logan
and Rabrenovic 1990; Nall and Marble 2020). Anzia finds that cities
with more politically active chambers of commerce and developers
tend to have less restrictive housing policies and build more housing
units. On the flip side, she finds that cities with more politically active
neighborhood associations and higher shares of homeowners are
significantly more likely to have restrictive housing policies and build

less multifamily  housing.  Trounstine  (2020) shows that

neighborhoods with larger shares of homeowners are more likely to
vote in favor of development restriction.

There is, and always has been, a large racial gap in
homeownership. In 2019, 73 percent of white households owned
their homes compared to only 47 percent of Latinos and 41 percent
of Black households.’! And whites continue to express a preference
for same-race neighbors (Charles 2003). White homebuyers are

willing to pay a housing price premium for homogenous communities
(Boustan 2010; Cutler et al. 1999) and white neighborhoods are
significantly more supportive of restricting development than
neighborhoods of color (Trounstine 2020). A growing Black




population leads whites to leave neighborhoods and/or be unwilling
to enter them. The size of the minority population that affects white
population flows (the tipping point) ranges from about 5 percent to
20 percent (Card et al. 2008). Once a neighborhood reaches the
tipping point, it quickly becomes predominantly inhabited by racial
and ethnic minorities. White preferences for homogeneity are
undoubtedly enhanced by persistent discrimination in the real estate
and mortgage industries which limit minority access to some
neighborhoods (Bobo 2001; Bobo and Zubrinski 1996; Farley et al.
1994; Galster and Godfrey 2005; Pager and Shepherd 2008). What
this means is that a largely white homeowner community is the
driving force behind the institutionalization of land use regulations
that generate segregation; and their goal has been to maintain the

race and class exclusivity of their communities.



Segregation Patterns over Time

To show how suburban segregation patterns have changed over time,
I calculated a measure of segregation called Thiel’s H Index, which
captures the evenness of the dispersal of groups across geographic
units and can be decomposed into intercity segregation and intracity
segregation.'? The measure tells us how diverse each city is relative
to the diversity of the metropolitan area as a whole while accounting
for the degree of segregation within each city. In some metropolitan
areas, whites and homeowners tend to be mostly segregated from
nonwhites and renters in different neighborhoods within cities
(indicating intercity segregation). In other metro areas, race and
class divides are more prevalent across city lines (indicating higher
intracity segregation). In the extreme, a metropolitan area could be
very diverse (say 50 percent white and 50 percent people of color),
but each city is comprised solely of one group. This is a very
segregated metropolitan area. The measure I use captures the share
of total segregation within a metro area that is accounted for across
cities, because this reflects the degree to which suburbs differ from
the central city (and from each other). It ranges from 0 to 1, with
higher values indicating more intracity segregation. Additional details
about the H Index are provided in Trounstine (2018).

I measured several different demographic characteristics
capturing potential race and class segregation. Each measure
evaluates the degree of division of members of one group from
people who are not members of the group. The groups include



whites/people of color, residents under the poverty line/over the
poverty line, residents above 90th percentile for income/below the
90th percentile for income, those who are unemployed/employed,
renters/homeowners, and college degree/no college degree. The
measures are built from Census of Population and Housing data
gathered at the Census tract level between 1970 and 2010. I have
one observation for each metro area for each year. The results are
shown in Table 5.1.

Table 5.1 Segregation across cities has increased over time

Whites/ Poor/ Wealthy/ College/

People of Non- Non- Unemployed/ Renters/ Non-

Color Poor  Wealthy  Employed Homeowners College
1970 23% 21% 22% 18% 26% 26%
1980 30% 26% 22% 23% 33% 29%
1990 35% 30% 25% 25% 36% 30%
2000 41% 34%  27% 26% 38% 30%
2010 44% 33%  30% 25% 34% 35%

For each of the measures, the share of total segregation across
cities has increased over time along both race and class lines. It is
notable that the share of racial segregation across city lines has
increased more rapidly than all of the measures of class segregation.
However, class segregation has also increased. It is likely that as
income inequality rises, separation by income across city lines will be
exacerbated.



Land Use Regulation and Suburban
Segregation

If, as I argued previously, land use regulation has played a role in
these changing patterns of segregation, then metropolitan areas with
more intense land use regulation in the suburbs should have greater
race and class segregation across cities. Because every incorporated
city in the United States has a distinct set of policies governing land
use, studying the topic is a difficult task. Four broad-scale scholarly
attempts have been made to collect data on land use policy’® and I
rely on the most recent survey for my analyses: the Wharton
Residential Land Use Regulatory Index (WRLURI) developed by
(2008). The index is built from a 2006 survey of local governments
and measures characteristics of the regulatory process, rules of local
residential land use regulation, and regulatory outcomes. These data
were combined to measure the, “stringency of the local regulatory
environment in each community” (Gyourko et al. 2008: 3). The

survey contains data for more than 2,700 municipalities. I merged
these data with the segregation measures described in the last
section.

My primary independent variable is drawn from the WRLURI
data. For each metropolitan area, I determined the average WRLURI
for all suburban communities.!* 1 then calculated the difference
between the center city’s WRLURI and suburban WRLURIs. This
difference measure provides an estimate of the degree to which
suburban municipalities have more stringent land use regulations



than the central city for each metro area. I combined these data with
one component of my segregation measure - the level of segregation
across cities in each metropolitan area as of 2010. I analyzed the
correlation between each region’s Across City Segregation and the
WRLURI Difference using OLS regression. Figure 5.1 displays the
marginal effect of suburban land use regulation stringency on race
and class segregation across cities

The figure makes clear that suburban land use controls are
significantly related to the extent of intracity segregation in
metropolitan areas along both race and class lines. The effect is most
powerful with regard to racial segregation. When suburbs have more
stringent land use policies, metro areas are more segregated.
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Figure 5.1 Land use regulation correlation with race and class
segregation



Can State Governments Mitigate
Segregation?

Given that cities are subject to dictates from state legislatures and
state courts, next, I investigate whether segregation across cities can
be mitigated with restrictions on local autonomy. There is a high
degree of variation in the degree of local control states offer to
substate governments.’> Since the late 1800s, all states have granted
cities the power to raise and spend revenue, decide how and where
to provide services, and to police their populations and land within
their borders. But different states allow different amounts of local
government discretion with regard to structural and functional
responsibility (e.g., the power to create new local governments,
freedom from state interference in policymaking, judicial protection of
local control, and municipal responsibility for key services), and fiscal
discretion (e.g., freedom from tax, debt, and expenditure limits).
Using several sources, Wolman et al. (2008) construct factor scores
on these dimensions. Comparing each state’s rank on these two

scales reveals that there is very little correlation (-0.13) between
them. This suggests that it is not the case that states generally allow
or restrict local autonomy, but rather offer a mixture of policies
restricting local governments in some areas but offering them
freedom in others.

Regressing my measure of segregation across cities in metro
areas on these measures of state control reveals no significant
effects. Offering local governments more or less autonomy does not



appear to change patterns of segregation between cities and
suburbs. This is likely because even the most restrictive states grant
local governments substantial authority to regulate land use - a long-
range consequence of the overwhelming power of property owners in
the generation of local policy and legal doctrine at the turn of the
twentieth century. The grant to regulate land uses is generally broad
and unencumbered.'® Local governments determine (for example)
the density of development, the comingling of residential and
business properties, the establishment of building codes, the use of
eminent domain for public purposes, and assessment of property.
Many state legislatures have engaged in statewide efforts to shape
planning and land use regulation. But typically, these efforts have
been intended to restrict development overall or require land use
plans rather than to limit autonomy of local governments.!’ Although
state courts have been somewhat more active in seeking to curb
autonomy (by promoting fair share housing requirements or

overturning specific zoning decisions, for example), rulings have
18

overwhelmingly tended toward local deference.

Local zoning boards play a particularly powerful role in shaping
development. Although most zoning boards are officially advisory,
their decisions are typically given a great deal of weight by
lawmakers.!® In several states, zoning board recommendations
become law without specific action taken by the city council to
overrule them (Anderson, Brees, and Reninger 2008). We know little
about the types of people who populate zoning boards. But what we
do know indicates an extremely high rate of self-selection among




local residents with monetary stake in zoning decisions (Holman
forthcoming).

Similarly, although states have different methods and
requirements for municipal incorporation and annexation, these are
generally highly local decisions and also frequently driven by those
with a monetary stake in the outcome. That is, if a group of residents
who live outside of a city wants to become an incorporated
municipality - state law largely allows them to do so (Briffault 1990).

The current legal procedures for incorporation (and their
interpretation by state courts) were largely enshrined in state law in
the first half of the twentieth century - when white, rural and
suburban representatives had outsized influence in state legislatures
due to malapportionment. The power of central cities to annex
outlying land and populations persisted somewhat longer in Southern
and Western states than in the Northeast and Midwest, which is why
cities like Los Angeles, Phoenix, and San Jose have such large
geographic footprints. But eventually all states came to offer suburbs
control over their physical destiny. As a result, the number of
incorporated municipalities in metropolitan areas grew throughout
the postwar period in all regions, and suburbs gained population,
economic activity, and political power (Burns 1994; Danielson 1976;
Miller 1981).




Suburban Inequality

Cities are responsible for delivering many functions in the United
States including public safety, public goods (like sewers, parks,
utilities, garbage), social welfare, and infrastructure (like roads and
ports). Most cities do not provide educational services (the vast
majority of public schools are handled by school districts, a special-
purpose government). Table 5.2 presents the average share of total
expenditures going to different services for 2012 in all US cities.

Table 5.2 Local expenditures

Share of Total Expenditure in

Function All Cities

Health, welfare, housing 3%
Education/Libraries 2%
Roads/Highways 30%
Public safety 16%
Parks 3%
Sewerage/Waste/Water 12%
Government admin 17%
Debt interest 2%

Table 5.2 reveals that basic services - roads, public safety,
garbage, and water - comprise the bulk of city expenditures. But, as
a result of preference, capacity, and state law, not all cities handle all
these functions. The fragmentation of local governance in America
means that from city-to-city, packages of public goods and services
look very different. According to Freemark, Steil,_and Thelen (2020)
this situation is unique among developed nations. Canada and




European countries either limit local control and/or provide more
centralized funding, thereby reducing inequalities across jurisdictions.
In the United States, patterns of expenditure are closely related to
economic vitality - some cities have the wealth needed to provide a
broad menu of services, others do not. These inequalities are the
result of high-resource residents using land use regulation to protect
and enhance those resources through residential segregation, a
situation that has worsened over time.

As early as the mid-1800s, upper-middle-class residents sought
their own local communities (Teaford 1979). This desire for
separation led to the explosion of newly incorporated municipalities -

the nation’s earliest suburbs. But, over the course of the next fifty
years, many of these tiny new cities consolidated and/or were
annexed into larger central cities for one primary reason: the
provision of city services. Prior to 1900, suburban governments were
simply unable to provide the quality of sewers, clean water, paved
streets, uniformed police forces, and firefighting that was available in
the central city. As a result, as cities became more diverse, the forces
of separation pulled people into different neighborhoods, but not into
different cities.

So, while high socioeconomic status (white, wealthy) residents
have always sought to live apart from the unwashed masses, in
previous decades, consolidation between cities and annexation of
outlying areas made city boundaries malleable so that even those
moving to the periphery would have resided within city limits (Teaford
1979). When city boundaries can expand to capture populations that
have moved to the outer edges of town, they are able to keep higher



resource residents and businesses within the city limits. This means
that tax dollars and votes do not escape to the suburbs, and
redistribution is possible. But, when high-resource residents can
move away from the city and are able to establish their own
jurisdiction with land use control, taxing, and spending authority, they
can prevent city residents from accessing their wealth. Moving
outside of city boundaries allowed suburbs to provide high levels of
public goods for their residents without having to pay for services for
nonresidents.

As Hayward has argued, suburbs offered the opportunity to,
“engage in exclusionary zoning practices ... to opt out of supporting
public housing ... and even opt out of supporting public
transportation within the boundaries of their municipalities,” all while
allowing suburbanites to “pool their tax monies ... to provide
schooling and other public services” (Hayward 2009: 149). Because

cities are the predominant providers of local public goods in America,
segregation between cities has also meant segregation in access to
government benefits. This generation of governmental fragmentation
has been both purposeful and effective.

As race and class segregation across city lines has increased, low
socioeconomic status residents have less ability to use politics to
address inequality. The inverse is also true, in metro areas that are
more integrated, the poor and people of color are better able to use
politics to generate policy outcomes that are more favorable to them.
To analyze the share of resources different cities garner, I used data
on inflation-adjusted Direct General Expenditure Per Capita from the
Census of Governments State and Local Government Finance files



from 1977 to 2012.2° I aggregated all inflation-adjusted expenditures
per capita by metropolitan area, for each year. This variable, total
expenditures per capita, represents the collective dollars spent by
municipal governments in a metropolitan area. I divided each
municipality’s expenditure by this total to generate the share of
metropolitan spending accounted for by each city. I calculated a
similar measure for population, generating the share of metropolitan
population accounted for by each city. The ratio of these two
quantities, the Spending Equity Ratio, is my outcome of interest.?!

This ratio measures the disparity between the percentage of the
population represented by a city and the percentage of total
resources received by that population. If resources are distributed
exactly equally across the population, the ratio takes a value of 1;
values less than 1 indicate that the community receives fewer
resources than its population size would predict, and values greater
than 1 indicate an abundance of resources. Between 1972 and 2012,
this measure averaged 0.4 for central cities and 2.5 for suburbs; and
the discrepancy has gotten worse over time.”? Suburban residents
receive two and a half times the resources that their population share
justifies, while central city residents receive less than half the
resources that their population share justifies. This is despite the fact
that central cities spend more, on average, per resident than do
suburbs.

Unsurprisingly, communities with larger populations of racial and
ethnic minorities and more lower-class residents have a lower
Spending Equity Ratio. Table 5.3 shows how the demographics of
cities and suburbs have diverged over time. Figure 5.2 shows the



marginal effect of each demographic measure on spending equity as

of 2012.%3

Table 5.3 Demographic differences between suburbs and cities,

1927-2012

1987

1927 1992 1997 2002 2607 2012
Central Central Central Central Central Central Central
Suburbs City  Suburbs City  Suburbs City Suburbs City  Suburbs City  Suburbs City Suburbs City
% Non- 10% 15% 14% 24% 2% z5% 14% 28% 16% 31% 17% 13% 19% 34%
white
% Renters 61% 58% 36% 43% 27% 42% 26% 42% 26% 42% 27% 43% 27% 43%
Med. Inc 29,858 20,558 27,578 24,582 33,606 29,223 39,111 33,402 43,533 36,804 47,082 39,412
% Poverty 10% 17% 5% 8% 13% 17% 3% 8% 15% 20% 16% 22%
% College 13% 11% 9% 12% 10% 12% 11% 13% 12% 14% 13% 4%
% Unempl 55% 55% 3% 3% 1% 3% 1% 4% 4% 4% 4% 5%
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Aggregating to the metropolitan area level, I found that more
segregated metro areas also have more variation in spending from
city to city.”* The data revealed that in metropolitan areas with more
segregation across cities - that is, where privileged residents tend to
live in different municipalities from non-privileged residents - we see
more heterogeneity in municipal budgets.

Combined with the results presented in Figure 5.2, we can see
that in segregated metropolitan areas, it is those communities with
larger populations of renters, unemployed, non-college educated,
people in poverty, and racial minorities that have access to a much
smaller share of the total dollars spent by local governments. They
have worse service, worse schools, and worse opportunities.
Segregation produces inequality. However, this is the one area where
state intervention seems to have important consequences. Where
state courts have imposed fair-share housing requirements, cities
within metropolitan areas witness less variation in spending.



The Great Inversion

Thus far, the analysis has been predicated on the assumption that
privilege exists predominantly in the suburbs. But, in some metro
areas, the reality is more complicated. While suburbs were once
nearly exclusively populated by white and wealthy homeowners,
today many (inner-ring) suburbs have significant concentrations of
lower-socioeconomic status, minority residents (Frasure-Yokely 2015).
There are some metro areas, like San Francisco, in which the highest
resourced individuals live in the central city and the less affluent live
outside of it. Ehrenhalt (2013) refers to this pattern as the Great
Inversion. In this volume, the chapter by Tom Ogorzalek studies this
phenomenon. Ogorzalek finds that land has become much more
valuable in some central cities - particularly several that are central to

the knowledge economy. He also shows that cities with steeper land
value gradients raise more revenue. Ogorzalek concludes that
knowledge economy central cities may have more leverage than they
had in the past to engage in serious redistribution because they may
no longer fear losing business and wealthy residents to other
jurisdictions.

Other research has demonstrated that one of the best predictors
of redistributive expenditure is the wealth of the city (Hajnal and
Trounstine 2014). That is, cities that can afford to spend money on
housing, health, and welfare are more likely to do it. If knowledge
economy cities are keeping wealthy residents and businesses within
their borders, and engaging in redistributive spending, they may be




uniquely poised to address inequality. But this presumes that the
process of gentrification has not displaced the residents who need
redistributive programs. If rising housing costs mean that the area’s
neediest residents have been pushed outside of the central city’s
borders, inequality is unlikely to be lessened. Thus, it is crucial that
going forward we gain a clear view of where high versus low
socioeconomic status residents live, and what their governments are
willing and able to provide. As a first approximation in analyzing this,
we can see whether segregation across city lines is lower in metro
areas that are heavily invested in the knowledge economy. If this is
the case, then the rise of the knowledge economy could help address
inequality through local policies.

To identify knowledge economy metro areas, I draw on the
research conducted by Ogorzalek in this volume. Ogorzalek analyzes
land gradients in forty-two metro areas. To Ogorzalek’s list I added
two metro areas, San Jose, California, and Hartford, Connecticut, that
were highlighted by a Brookings Foundation report, Redefining Global
Cities, that lists highly productive innovation centers in the United
States. Table 5.4 shows that knowledge economy metro areas are
even more segregated across jurisdictional lines than other US metro
areas.

Table 5.4 Segregation across cities among knowledge economy
leaders in 2010



Whites/ Poor/ Wealthy/ Renters/ College/

People of Non- Non- Unemployed/ Home-  Non-
Color Poor Wealthy Employed owners  College
Knowledge o.124 0.046 0.068 0.010 0.060 0.052
Economy
Metros
Other 0.082 0.034 ©.039 ©.008 0.050 0.032
Metros

Although much more research needs to be conducted in order to
understand the relationship between the transformation of the
economy, redistribution, and population sorting, this initial evidence
indicates that knowledge economy employment clustering likely
induces and reinforces sorting among residents, increasing
gentrification in the central city, and ultimately generating less
opportunity for redistribution, rather than more. That said, many
large knowledge economy cities do have significant pockets of
poverty and redistributive programs will undoubtedly assist residents
who find a way to live or work within the boundaries of the central
city. But the rapid increase in housing prices in the most productive
cities suggests both that housing regulations are being used to
restrict supply, and that access to the wealth of these places is likely
to become ever more limited over time, increasing inequality and
decreasing mobility (Ganong_and Shoag 2017).




Conclusion

Even after decades of progressive change in racial attitudes and
growing concern over income inequality, America remains a
segregated nation. Increasingly, segregation has occurred across
cities rather than within them. City politics has played a role in this
change. As the federal government and developers invested in
making suburban places livable, white property owners abandoned
exclusivity in the cities and focused their attention on maintaining
exclusivity in suburban communities, where politics and policy was
easier for them to dominate. And this is where they have stayed.
These patterns became fixed by local land use policies: the result has
been an increasing degree of separation between cities in
metropolitan areas.

Today, the politics of suburban American is quiet and consensual
- largely because conflict has been zoned out. Residents of central
cities and poorer suburbs cannot affect the politics of exclusive
suburbs as a result of fragmentation. The result is dramatic
inequalities across places. Suburban communities garner a vastly
disproportionate share of resources and guard their advantage using
land use regulations to shape the character and structure of their
communities. As the knowledge economy continues to transform our
nation’s metropolitan areas, the solution will be to limit local
autonomy or fund public goods at the state or national level. It will
require those with access to power and resources to work on behalf



of those less privileged and an intense will to overcome deep race
and class divisions.

1 www.governing.com/gov-data/number-of-governments-by-
state.html

2 According to the Census, an urban place is any area with a
population of 2,500 or more; it is a spatial concentration of a large
number of people. A metropolitan area is a geographic location
that contains at least one large population center, along with
adjacent communities that have a high degree of economic and
social integration. Cities are a subset of urban places and may or
may not be located in metro areas. Cities (and their associated
special districts) - not urban places or metropolitan areas - are the
predominant providers of local public goods in the United States. In
this chapter, my analyses focus on cities and suburbs within
metropolitan areas.

3 Nightingale (2006); Shertzer et al. (2016, 2018)

4 About 10% of the population was Black, about 1.7% of the
population could be considered Hispanic/Latino, and about 0.1%
Asian. www.latinamericanstudies.org/immigration/Hispanics-US-
1850-1990.pdf;
WWW.census.gov/population/www/documentation/twps0076/twpsQ
076.pdf

5 www-

bcf.usc.edu/~philipje/Segregation/Haynes Reports/Contours PRR
2001-04e.pdf. Hundreds of thousands of Mexican descendants
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were deported during the Great Depression, so the overall Latino
share of the population changed little.

6 Bayer et al. 2007; Bobo et al. 1997; Connolly 2014; Ellen 2000;
Emerson et al. 2001; Krysan 2002; Krysan et al. 2008.

7 In 1964 only 27% of white Americans supported general
integration (Schuman et al. 1985).

8 Many white neighborhoods also utilized violence to defend their
borders (Hirsch 1983; Meyer 2000). Although tolerated (even
encouraged) by the police and political establishment of some
cities, murders and arson were technically illegal as well.

2 In some cases, the link between segregationists and
homeowners’ groups was direct. For example, the head of
Atlanta’s West End Cooperative Corporation had his start in
community organizing as the head of Klavern No 297’s Housing
Kommittee (Kruse 2005: 54).

19 They also served as social organizations welcoming new
neighbors and organizing block parties (Sugrue 1996).

11

https://libertystreeteconomics.newyorkfed.org/2020/07/inequality-
in-us-homeownership-rates-by-race-and-ethnicity.html

12 Reardon and Firebaugh 2002, Fischer et al. 2004

13 ) inneman et al. 1990; Glickfield and Levine 1992; Pendall et al.
2006; Gyourko et al. 2008.
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14 The WRLURI is comprised of eleven subindices, all designed so
that low scores represent less restrictive land use policy. The
WRLURI is centered at zero and has a standard deviation of 1. It
ranges from about -2 to +5. Because cities compete for residents
and businesses within metropolitan regions, land use stringency
levels are metro area specific (Pendall et al. 2006). To account for
this, my dependent variable is measured as each city’s difference
from the minimum regulatory score in the metropolitan area. This
variable ranges from 0 to 4.2 with a mean of 0.93 and a standard
deviation of 0.77.

15 There is debate in the literature regarding the definition of local
control. For instance, some scholars argue that even if a city has
the authority under state law to accomplish some goal (like
providing waste disposal services), if the city does not have the
economic capacity and management competence to provide such a
service, we cannot say that it truly has the authority to do so.
Wolman et al. (2008) generate a broad, local autonomy index
which captures variation across states along three dimensions: the
importance of local government to the intergovernmental system,
local government discretion, and local government capacity.

16 See Briffault (1990) for an overview of state/local land use law.

17 1In fact, I find that states with more limitations and active courts
tend to have significantly more suburban land use exclusivity
(perhaps indicating that the causal direction is reversed). See
Foster and Summers (2005) for state-by-state summaries of state
land use law.




18 See Foster and Summers (2005) for summaries of state court
decisions on land use.

19 See Holman (forthcoming) for an overview of local boards and
commissions.

20 The data are collected in years that end with 2 and 7 and I used
linear interpolation to generate estimates of city expenditures in
1980, 1990, 2000, and 2011 to match the Census population data.

Www?2.census.gov/pub/outgoing/govs/special60/. Filename is
IndFin 1967-2012.zip.
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21 Spending Equity Ratiﬂf-—%h_
22 Calculated for all cities with more than 1,000 residents and all
metropolitan areas in which I have data on more than one city.

23 The figure presents marginal effects of regressing the Spending
Equity Ratio each demographic measure, with errors clustered by
metropolitan area.

24 My dependent variable in this analysis is a measure developed
by Rhode and Strumpf (2003) called the coefficient of variation
(CV). The CV captures the degree of heterogeneity in spending for
a metropolitan area. It is calculated as the ratio of the standard
deviation of spending to the mean of spending.
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where E;is the per capita expenditure of city j, M is the mean per
capita expenditure for all cities in the metropolitan area, and P;is

the share of the total metro area population in city j. I regress the
CV on racial, renter, and wealth segregation across cities (H, ). I

add fixed effects for year to account for the declining time trend.
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The City Re-centered? Local
Inequality Mitigation in the
21st Century

Thomas K. Ogorzalek

In the winter of 2019, four surprising pieces of news emerged from
New York City in quick succession. First, in mid-January, Mayor Bill
de Blasio announced a new program that would provide free
healthcare to undocumented immigrants and other uninsured New
Yorkers, at an expected cost of $100 million (Goodman 2019b).
Across the river in Queens a month later, local activists protested

and ultimately defeated the arrival of the Amazon HQ2 corporate
campus, which would have employed tens of thousands and
generated millions in revenues for city and state coffers (Goodman
2019a). Each of these outcomes runs contrary to long-held
expectations about how American cities govern themselves in an era
of inequality, mobile wealth, and porous municipal borders: public
and private elites partner to court outside investment as a top



priority, override grassroots protests, and avoid redistributive
programs that might push the wealthy out and draw the poor in. But
here was a city, famously bankrupt four decades ago and perennially
cash-strapped, declining an influx of high taxpayers and
development while simultaneously pledging massive new
expenditures.

The third and fourth items help explain this puzzling pattern.
Between de Blasio’s announcement and Amazon’s departure, a
financier purchased the world’s most expensive apartment in
midtown Manhattan (Stewart and Gelles 2019). The NYC Comptroller
responded by announcing a proposal for a new luxury real estate tax

estimated to generate between $380 and $650 million annually,
ostensibly offsetting both the healthcare program and the Amazon
deal’s breakdown. About a year later, Amazon announced it would
still expand its presence in New York, despite the loss of the subsidy
plan tied to HQ2. Along with Amazon’s decision to open a similar site
near Washington, DC, the sequence of events in New York reinforced
the realization that the world’s largest company’s location decisions
were based more on the special features of these places as the
world’s economic, political, and military capitals than on the subsidy
packages offered by many cities in Amazon’s very public competition
for the siting of HQ2. They also dramatically demonstrate an
emergent feature of American political economy in the postindustrial
age: a new irreplaceability of particular sites where democratic
processes might modestly check the most powerful private actors in
the global economy.



The contributions to this volume answer an important call to
examine the political economy of the United States in the current
age. Most chapters examine national trends and policies, but a
subnational motif runs throughout, and with good reason. As
inequality increases not only among people but across places,
government responses may intensify or mitigate this tendency
toward commodification. In an era of national gridlock, the federal
system might provide venues in which to enact policies to respond to
new challenges and opportunities presented by the knowledge
economy (KE). The contribution to this volume by Hacker, Pierson,
and Grumbach illustrates the patterns of dysfunctional governance in
some very Republican states at the periphery of the KE; what
happens in the very Democratic cities at its heart? Most analyses
suggest that local government tends to exacerbate rather than
mitigate inequality and citizens’ exposure to the market. The
framework for local government in the United States intensifies
commodification, especially since the federal government drastically
cut intergovernmental aid to cities since the 1970s, by not only
exposing Americans to market forces but creating a new
“marketplace of places” in which many life outcomes are tied to
one’s place of origin (Caraley 1992; Sampson 2011).

In this chapter, I assess distinctive elements of American big-
city political economy that affect decommodification even in the
most progressive political communities in the nation. First, I
summarize the formidable political, legal, and economic barriers to
local policies that might mitigate the inequalities generated by the



KE (and modern capitalism broadly).! Second, I identify how one of
those barriers, the relative importance of central places, has
changed, potentially enabling policy change in places where the KE
is strongest. Finally, I assess cross-city patterns in decommodifying
policymaking based on this observation, and consider how local
policies might help decommodify some aspects of American life.
Overall, passage and serious implementation of such policies are
highly contingent, and the use of city policy alone to mitigate overall
inequality in the United States is insufficient in any case. In the
context of national inaction, however, such action is preferable to
nothing at all, and may help provide models that can be adopted
elsewhere and help shift ideas about the relationship between
community self-government and powerful economic actors.



Inequality Mitigation in American Cities?

Problems of inequality in capitalism often hit earlier and more
intensely in cities. This was true in the era of industrialization and
urbanization and in the “urban crisis” period of deindustrialization
and sprawl. Many of the policies the United States has used to ease
inequality or provide security from the market originated in or
responded to crises in cities and were promoted most forcefully by
city leaders (Buenker 1973; Ogorzalek 2018). In today’s increasingly
globalized, interconnected world, the cities that serve as headquarter
sites of the global economy are often characterized by extreme
wealth in close proximity with dire poverty, and are again a major
site and cause of increased inequality and other associated
challenges.

These challenges are present in cities around the world, but US
federalism makes local governance more important relative to its
wealthy and/or Western peer democracies. Significant substantive
policy devolution ostensibly brings some governing decisions closer
to the governed and allows for a variety of locally tailored policies.
Many have long hoped that cities might be “the hope of democracy”
because they are “both the appropriate size for democratic
participation and the relevant site for negotiating the relationship
between polity and economy” (Howe 1905: 72, gtd. in Schragger

2009). In principle and under the right circumstances, federalism
might create “laboratories of democracy” responsive to grassroots



organization and working-class interests that could effectively
implement decommaodifying policies. Especially in a moment in which
polarization and gridlock have made national institutions
unresponsive to emerging challenges, some hopeful analysts have
identified a “rebirth of urban democracy” and a “New Localist”
perspective suggesting that pragmatic, problem-solving local
governments may be more disposed to address major social
problems responsively and collaboratively (Barber 2013; Berry et al.
1993; Katz and Nowak 2018; Schragger 2016).

Some factors do suggest that big cities are a good forum for

decommodifying policies. These include relatively streamlined
constitutions and shared Democratic partisan affiliation of public
officials, which help coordinate action; local grassroots traditions,
which provide models of past efforts; progressive public opinion,
which can reinforce policy demands; and existing inequality in these
cities itself, which makes the direness of the challenge more
immediate for reluctant leaders. In many cases, municipalities have
indeed become “fertile sites for labor and employment policy” that
would likely be nonstarters at the federal level (Schragger 2009:
514). Dozens of American states and localities have increased the
local minimum wage well above the national floor, and a few
(notably San Francisco and the New York plan described previously)
have established more robust local health insurance programs,
among others.

It is certainly plausible that these “superstar” cities where
wealth and connection to the KE are concentrated might serve as



class mobility “escalators.” These escalators may indeed provide
access for a lucky few into the top floors of an unequal society; an
even tougher question is whether city policies might be able to
leverage that wealth concentration to soften the winner-take-all
dynamics of the knowledge economy. Alternatively, without
significant governance effort and skill it is just as likely that these
places might only generate and intensify inequality, while largely
excluding many both inside and outside their city limits from the
benefits of the KE (Le Gales and Pierson 2019). Especially in the
United States, the will and ability of city government to

autonomously slow or mitigate rising inequality have been limited,
and working-class cityzens remain highly exposed to market forces.
This is the paradox of urban governance in the United States: big
cities face a high demand for state interventions in markets, but are
often constrained (Ogorzalek 2018).

The classic schools of US local politics suggest that the potential
for meaningful decommaodification through local action is profoundly
limited, emphasizing the power of well-resourced actors (especially
businesses and homeowners) in determining local outcomes.? These
barriers to such policymaking can be categorized as related to
pluralist politics, constitutional-legal rules, and economic forces.
First, as in national politics, business and elite interests tend to enjoy
relatively more resources - including money, access to elected
officials, free time, and relevant skills - to win overt “pluralist” policy
and political fights, including elections, especially when they have
significant material interests at stake. Unlike in national politics, the



importance of local property taxes for funding local government
gives local leaders a strong incentive to coordinate with “growth
machine” interests - especially those who own the physical land
within the city - to increase (or at least maintain) the exchange
value of land, explicitly commodifying communities in the process.
Second, local governments in the United States are the legal
creations of their state governments. While many states have “home
rule” provisions that delegate a range of internal decisions to cities,
these (or any other local policy) can be preempted, negated, limited,
or required at any time by their state legislature. While a city may
get more policy latitude based on a political relationship between
state and city, the constitutional requirement of at least tacit consent
to any local policy by state government formally limits the menu of
policy options, especially when local and state leaders are not from
the same political coalition (Weir et al. 2005). Cities abroad often
have more robust legal status alongside (rather than below) states
or provinces, eliminating at least one check on their actions.
American local governments do typically functionally control
some areas that structure the average person’s experiences and
security. These include land regulation, which shapes the housing
market; education, which shapes most individuals’ future earning
potential and identity, especially in the knowledge economy; and
policing/criminal justice policy, which is particularly important and
varied in a nation as punitive as the United States. Policies in these
areas might go a significant way in both providing access to the KE
and insulating persons from capitalism generally, but more often this



devolved structure for policymaking exacerbates rather than eases
inequality, in part by bringing market forces into more areas of life
and making access to some social rights (and sometimes civil and
political rights) depend as much on one’s address as on membership
in the nation.

Elsewhere in this volume, Jessica Trounstine chronicles how
local elites have used limited local redistribution while retaining high-
quality public goods for themselves. That narrative involves the
aforementioned political and legal constraints: elites winning pluralist
fights within large cities; and later creating legally insulated enclaves
(i.e., suburbs) at the urban periphery but still proximate to the
wealth generation of the city itself. Those suburbs powerfully
(though plausibly invisibly, for their beneficiaries) shape Americans’
lives, but they are also predicated on the insight that at a certain
point those elites could not reliably win local political battles: the use
of exit by the relatively affluent shows that the inclusion of both rich
and poor city dwellers in a large resource pool is a possible tool for
redistribution and shared public goods, even if it was never truly
equitable.

For central cities, political and legal hurdles can possibly be
overcome with effective local organizing and state-level coalition
building, though this is both rare and difficult. The third category of
local redistributive constraint entails economic disciplining action by
market actors well beyond the influence of any regular democratic
process. One of these is interjurisdictional competition, in which
cities must conduct themselves not only as local democracies, but as



firms in a competitive “marketplace of places” (Peterson 1981;
Tiebout 1956). According to this logic, there are powerful incentives
for place-bound cities to satisfy the demands of mobile businesses
and taxpayers. The predicted result is a metropolitan “race to the

bottom” on most public provision and regulation. Interjurisdictional
competition and chronic fiscal precarity present a major challenge
for even the most committed would-be decommaodifier.

Competition in this marketplace of places is a fundamental
feature of American city politics. With no precapitalist past, American
cities were nearly all founded as nodes in extractive-industrial-
commercial networks, and from their start were in direct competition
with each other (Monkkonen 2018). The early pattern of local
political economy, in which city boosters sought to enrich themselves
by attracting capital and population from elsewhere, still basically
describes much of municipal politics today; success in that
marketplace is seen as a precondition for other policy projects. This
competition exists both within and across metropolitan areas and

has changed over time. The nineteenth century was an era of
central-city expansion, in which large municipalities frequently
annexed surrounding areas, often coercively. In this environment,
cities competed by providing services and infrastructure, not by
limiting their spending, and intrametropolitan competition was far
less important for city policy (Monkkonen 2018; Schragger 2009;
Smith 2013). New technology and institutional changes around the

turn of the twentieth century shifted the parameters of incorporation
and annexation, creating fragmented patchworks of local



governments in American metropolitan areas. By the late twentieth
century, many (perhaps most) new municipalities were formed
expressly to subsidize real estate developers and/or limit residents’
contribution to the central city’s common resource pool (Burns 1994;
Miller 1981; Trounstine 2018). While the KE is characterized by a
“great divergence” in fortunes between metropolitan areas, the

action was within metro areas in the twentieth century, as American
cities were surrounded by hundreds of neighboring suburbs, all open
for business and wooing the city’s tax base in one way or another.
We have long known that such intrametropolitan
fractionalization contributes to inefficient and inegalitarian outcomes,
and this is particularly true in the United States.> American city-
regions are more decentralized in their policymaking, more
vulnerable to market forces, and more oriented toward business in
their policy formation (Savitch and Kantor 2002: 166). Our distinctive
pattern of metropolitan governance affects even understandings of
the word “city.” While Americans usually use this term to invoke the
municipality, in comparative urbanist studies of global cities, the
appropriate unit of analysis is usually the broad metropolitan region,
because this is the place-based web of connections that constitutes
social and economic life. In most other nations, it is also a
meaningful unit of political life, with a local government vested with
significant powers that creates and executes regional plans,
distributes resources, and coordinates political action. Metropolitan
governments abroad are often created or expanded when cities
sprawl beyond their borders. For instance, London has twice



expanded to incorporate surrounding boroughs, and the new Grand
Paris plan creates a new authority that incorporates most of the
Parisian suburbs. Canadian and Australian cities have similar
institutions, in federal nations historically and culturally comparable
to the United States. These governments have real powers, and their
leaders are among the most visible political figures in the nation.
Such strong metropolitan-area governments reduce competition
within @ metro area and can reduce inequality of both provision
regimes and social outcomes in a region (Kubler and Rochat 2019).

As Freemark, Steil, and Thelen note, “Major metropolitan areas
throughout the rich democracies exhibit patterns of spatial
inequality, but the politics of metropolitan fragmentation and the
extent to which they entrench or mitigate these inequalities vary
widely” (Freemark et al. 2020: 236). When combined with the
national state’s weak and decentralized social provision regime, the

fact that American metropolitan regional governments are politically
obscure, anemic in authority, and narrow and technical in activity
means that local governmental fractionalization in the United States
is both more intense and more important for policy than it is
elsewhere (Freemark et al. 2020). As a result, while “regional efforts
attacking problems of social equity [are] feeble and uncommon”
(Kantor 2011: 25) in major cities around the world, they are

particularly so in American metropolitan regions, in which leaders
are forced to be much more solicitous of and dependent on business
investment to function well (Savitch and Kantor 2002: 150).




These political, legal, and economic forces work independently
and cumulatively to tilt the playing field against the successful
implementation of decommodifying policies at the local level. Given
these patterns of local political outcomes and constraints on even
sympathetic local policymakers, the optimists of the “new localist”
school have some explaining to do: What, if anything, has changed
about local politics such that we should expect cities to effectively
provide inequality-mitigating policies in the twenty-first century? In
the next section, I explore one answer with an examination of how

the KE has restructured the importance of central places in the
American metropolis.

An important caveat must be made explicit before presenting an
analysis of one potentially promising shift in the economic forces
described in this section: even if the fifty largest American cities
each successfully implemented a full suite of policies to ameliorate
the rough edges of capitalism and promote the human flourishing of
their residents (an unlikely development considering the
aforementioned constraints and actual historical outcomes), it would
not much affect the inequality or commodification of life for most
Americans or the nation as a whole. This is partially because access
to most of those policies’ benefits would be limited to these cities’
residents, who make up about 15 percent of the national population.
Moreover, the balance of contemporary fiscal power is
overwhelmingly centered in the national government. While most
elected officials and domestic government employees are local,
about two-thirds of all US government revenues flow to or through



Washington, DC; only about 15 percent are collected locally
(Brookings/Urban Tax Policy Center?). While the federal government
spends about $4 trillion annually, the total expenditures of the fifty
largest cities sum to less than 10 percent of that.” Local capacity, at
least under current arrangements and in historical experience, is
simply insufficient to meet the needs of even their own constituents,
especially when need is great. This is one of the reasons it was the
federal government in partnership with state and local governments
that eventually marshalled the robust response to the Great
Depression and created the modern American welfare and regulatory
states, such as they are (Ogorzalek 2018: ch. 2). Local governments
had tried to stave off disaster alone, but were overwhelmed by the
constraints described previously. The COVID-19 pandemic has made
it plain that local action still works best when supported and
complemented by national resources and coordination, even for
those principally concerned with outcomes within cities. In a
suburban nation, policies must go well beyond local borders in order
to include most of the population. Nonetheless, under the right
conditions, local governments can use policy to help provide life
security and opportunity for their members, and some of their
inherent and conditional attributes - size, density, political affinity,
progressive ideology - may allow cities to fulfill their functions as
democracies as well as firms.



Urban Land Gradients and Marketplaces of
Places

Public choice accounts of the relationship between mobile taxpayers’
power and public policy have an air of durable timelessness to them,
but some important parameters in these models entail historically
varying features of the urban landscape. For instance, the ease of
movement between jurisdictions is a function of technology and the
availability of alternative jurisdictions, neither of which is constant
across nations, city-regions, or time. Similarly, most models of
interjurisdictional competition rely on a relative parity of the spatial
benefits across locations. Each of these features of Tiebout's (1956)

classic model abstracts the field of play in the sprawling fragmented
twentieth-century metropolis, characterized by a fairly undesirable
central city (i.e.,, a place undergoing an “urban crisis” to some
extent) and many nearby, relatively small managerial democracies.
But if the productive or consumption benefits of physical proximity
are high, as they were in the nineteenth century and may be again
today as the agglomeration patterns of the KE clarify, they may
swamp the marginal costs and benefits of local policies. This can
help explain the New York tales described previously: though costly,
locating in Manhattan appears to provide a competitive advantage
for Amazon.



Competition and the Monocentric Model

The relative place-parity assumed in some models of
interjurisdictional competition is in tension with the workhorse model
of urban land values - the monocentric model - which posits that
land values (and economic and social activity in general), will be
higher in central locations than in peripheral locations, principally
because of proximity to markets and other actors (Muth 1969; von
Thiinen 1921).° Though never a perfect predictor of actual urban
form, the monocentric model has a clear theoretical prediction about
the “natural” condition of city value: a negative association between
distance from the core and land values. When this gradient is strong,
it suggests that the advantages of central location are so strong that
the marginal incentives on offer from peripheral communities may be
less relevant to location choice, and weaken the exit threat of mobile
actors.

The mid-twentieth-century moment in which models of
interjurisdictional competition were developed was a distinctively
decentralized time in the United States, when land gradients were
likely to be weak. Transport and manufacturing innovations allowed
for a much greater dispersion of production and residence (Jackson
1985).” Public policies, including highway development and the
“redlining” home financing regime, privileged new construction in
homogeneous white neighborhoods located at the metropolitan
fringe and dramatically devalued older, central areas (Massey and




Denton 1993; Rae 2003; Thurston, this volume).® The result was a
drained tax base, fiscal crisis, and diminished public spending in
central cities.

Since the nadir of the American city in the 1970s and 1980s,
two centripetal forces have shifted to contribute to a re-centralizing

regime in intrametropolitan marketplaces of places. The broadest is
the sectoral shift to the service and knowledge economy. Perhaps
somewhat surprisingly, this shift seems to make place more
important, not less. As emphasized by Soskice (this volume),
physical proximity to highly educated workers, competing and
complementary firms, and investors are all advantages for KE firms
(Moretti 2012). The corporate headquarters and high-end

professional services (so-called FIRE industries - finance, insurance,
and real estate - along with legal services) that are hallmarks of
“global cities” are similarly clustered (Sassen 2001). Auxiliary and
lower-paid services also cluster there and are non-exportable. There
are large differences across metropolitan areas, but proximity within
metros is important as well - as shown in the following, the
reemergence of monocentric value is particularly strong in leading
KE cities.

The agglomeration effects of both corporate services and KE
work shift the parameters of interjurisdictional competition. In a
terrain in which places are interchangeable, individual firms can
more credibly exit into a more remote location, and municipalities
may be caught in a prisoner’'s dilemma, bidding themselves to the
floor (McGuire 1991; Wolkoff 1992). When firm success is more




dependent on proximity, exit would be more costly for an individual
firm and it is the firms who are caught in a prisoner’s dilemma:
while they might each prefer to pay less rent, individual defectors
lose out on the agglomeration effects that drive success. This
inverted dynamic suggests that central locations in the knowledge
and global economies may have gained leverage (relative to their
metropolitan neighbors, and to their own past).

The second dynamic reshaping place markets is the end of the
redlining regime. After the Community Reinvestment Act of 1977 (as
well as subsequent regulations), large areas that had previously
been excluded from real estate credit markets were now available.
Redevelopment areas near city centers (for instance, western
Brooklyn and the West Loop of Chicago) have made many of these
areas magnets for residential and commercial development,
especially in KE cities. Racial discrimination in real estate has not
ended (even in these very places), but older areas are far less
disadvantaged in the marketplace of places.

Land gradients have evolved over the last century, and today
both centripetal and centrifugal forces operate. Even as
suburbanization continues, many American cities have experienced a
“renaissance” in rebounding from the structural changes associated
with deindustrialization. Today in these places, gentrification and
high housing costs are a more severe problem than white flight or
disinvestment. A core element of cities’ recovery is the revalorization
of central city real estate, a phenomenon that provides greater fiscal
capacity for polities that often rely on property taxes for revenue.



These revalorizations suggest a reinvigoration of the monocentric
model, and a shift in the bargaining power of central cities vis
potentially mobile businesses (Schragger 2009). In the next section,

I take a descriptive look at how city value gradients have changed in
recent decades.




US Urban Land Value Gradients, 1980-2010

In deindustrialized cities, real estate values in central cities were
lower than in surrounding areas, but they tend to be higher today.
As a concrete example, consider the maps of (part of) New York's
metropolitan area in Figure 6.1. This figure maps a measure of the
aggregate residential real estate values per square mile in 1980 (first
figure) and 2010 (bottom figure). To estimate this value, I added the
total value of all occupied homes in each census tract, then divided
that sum by the area of the tract in square miles.!’ In each map,
darker shades represent higher real estate values. The change over
time is striking at a glance. Values were lower in the central city and
higher in the periphery in 1980. The pattern is basically inverted in
2010, with the highest values in Manhattan and brownstone
Brooklyn, and relatively low values further out.



Figure 6.1 An example of re-centering: Relative value shifts in
New York City

Note: Tract-level estimated aggregate residential real estate value
per square mile in New York City Inner Metro Area: 1980 at left,
and 2010 at right. Values in current dollars.
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Figure 6.2 simplifies the maps by plotting curves representing
the tracts’ values against distance from the center in 1980 and 2010.
In each subfigure, the lines indicate the average tract values at each
distance from the City Hall. The black line represents tracts within
the city and the grey line tracts in the suburbs. In 1980, the gradient
is basically increasing from the center - the opposite relationship of
what the monocentric model predicts - until it peaks at about $80-
100 m per square mile (current values) about twenty miles out and
then declines into the hinterland beyond. In 2010, by contrast,
values are far higher (about $10b/sqg. mi, on average) in the center,
and diminish monotonically and exponentially with distance, very
consistent with the monocentric model.

(a) New York Value Gradient, 1980 (b)  New York Value Gradient, 2010
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Figure 6.2 Locally fit averages of real estate values for all NY
metropolitan tracts in 1980 (left) and 2010 (right)

Note: In each figure, averages of tracts within the central city are
noted with the solid line, and tracts in other cities within the
metropolitan area with the dashed line.



While we might expect this shift in a “superstar” city like New
York, the changed pattern holds across many large US metros as
well. Figure 6.3 plots real estate gradients for twenty-four large cities
in 1980 (first matrix) and 2010 (second matrix). In these plots, I
have standardized the land values and distance measures within
each metro area so that the figures are comparable for visualization.
The y-axis is therefore interpreted as standard deviations above or
below the metro’s average. Note that this allows us to see the

patterns within metros, but masks large differences in values across
metro areas.



Figure 6.3 Average tract-level estimated aggregate residential
real estate value by distance from city center across 24 US
metropolitan areas

Note: Patterns from 1980 at left, 2010 at right. Black lines
represent tracts in central city, grey lines for suburban tracts.
Estimates standardized within metro. X-axis calibrated to
percentile-distance from center to equalize across metros. Tracts <
1 mile from city hall and with no residential real estate excluded.
Lower-right subplot in each group represents averages of pooled
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While the curves vary across cities, two patterns are of note.
First, the shift observed in New York is not exceptional. In 1980,
values typically rose from the center, peaked at a ring near the
central city limits, and then gradually fell again approaching the
fringe. In 2010, in most cities and overall, value declines
monotonically from the center, often very dramatically. Each curve is
different, but we can estimate their average trends to make some
basic comparisons. Figure 6.4 plots the overall gradient, using
nonparametric estimates of the relationship between value and
distance for forty-two large metros (those selected above, plus
eighteen more) in 1980 (x-axis) and 2010 (y-axis). The more
negative the gradient, the steeper the decline in value from the



center; positive value gradients suggest an increase in value from
the center, the opposite of the monocentric model.!! The diagonal
line indicates y = x, so a point on that line would show no change
over 1980-2010. A point on the dashed vertical and horizontal lines
would have a flat gradient for 1980 or 2010, respectively. For
instance, New York had the patterns illustrated in Figures 6.1 and
6.2; that means it is located in the lower-right hand corner of the
figure, with a positive gradient from the center in 1980 and a
negative gradient in 2010.

(a)  most Cities Shifted Dramatically (b)  Knowledge Economy Cities Have
Toward Monocentricity Steeper Real Estate Gradients
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Figure 6.4 Metropolitan gradient changes and the knowledge
economy

Note: At left, metropolitan land value gradient estimates by city in
1980 and 2010. Estimates are coefficents of nonparametric
regression of tract level land values on distance from the center.
More negative values mean steeper value declines with distance
from the center. Diagonal line indicates no change. At right, Metro-
level information sector employment by metro with land gradients
in 2010. Line indicates linear best-fit.



The large vertical distance between the diagonal line and the
point for New York (and Boston, and Chicago) indicates that these
cities saw particularly big changes, but they are not unique.
Consistent with the curves in Figure 6.4, most cities lie in the lower-
right quadrant, suggesting that their value patterns inverted from
devalued to highly valued centers. Thirty-nine cities lie below the
diagonal line, indicating that the gradient moved closer to the
monocentric model’s prediction of a monotonic negative relationship
between value and distance in almost every city. This describes a
common phenomenon of relative central revalorization across these
very different cities.

The second note is that while almost all cities saw their
gradients steepen over the three decades, there are clear differences
in 2010. Centrality appears strongest in older cities like New York
and San Francisco; it is weaker (though still present) in newer,
sprawled Sunbelt places like Los Angeles and Dallas. Some Rust Belt
cities, like Detroit, have seen very little change at all. Most relevant
for this volume, gradients are stronger among metropolitan areas
with more high-end KE workers. The right-hand panel in Figure 6.4
shows the relationship between information sector employment and
gradients in 2010. The relationship is noisy, but the cities at the
bottom right are the expected ones: New York, Boston, San
Francisco, Seattle, Washington, DC. Other factors associated with
steeper gradients include central place income, the number and
percentage of rich households in the center city, region of the
country, and overall metro size. The main observation is that rather



than central areas being the least valuable land, as was the case in
1980, it is now in many cases by far the most valuable.



Land Gradients and Policy

The recentralization of value in the American metropolis may
represent an opportunity for central cities long faced with existential
fiscal crises. Urbanists have long theorized that “local governments
that hold powerful economic positions ... will be in a better position
to deal with private investment markets [and] should be able to use
a greater proportion of their resources to achieve ambitious social
agendas” (Savitch and Kantor 2002: 150). These ambitious agendas
may be driven by big-city publics and leaders who are more inclined
toward redistribution than their peers elsewhere in the country, and
made more achievable by this market power.!? Before the urban
crisis, American cities (most notably New York) had a range of
policies built around a “robust public sector aimed at supporting the
working classes” but white flight, deindustrialization, and debt crises
created a conventional wisdom that such policies were ill-advised
(Phillips-Fein_2017: 8). The reversal of value gradients described in

the previous section both increases the available tax base and serves

as an indicator of potential leverage these central places might have
against mobile actors (Schragger 2009). If the urban theorists are
correct, we should expect to see larger public budgets and

decommaodifying policies in cities where the gradients are steeper. In
this section, I test this theory by examining the associations between
land gradients and decommodifying policies in big American cities
using four policy data sources: the Berkeley Labor Center’s



Inventory of US City and County Minimum Wage Ordinances’®; the
Lincoln Institute of Land Policy’s database of provides real-per capita
revenue and spending in large cities from 1977-20161% the
Government Finance Database (Pierson, Hand, and Thompson

2015), which includes municipal spending data from hundreds of
cities over recent decades!”; and the “cityhealth” (sic) project by
the Kaiser Family Foundation that rates implementation of a range of
recommended “best practice” local health and human development
policies.'®

These policies represent a range of policies that might be part
of local decommadification agenda. Some are direct measures of the
local fisc: locally generated revenue, revenue from property taxes,
and overall spending from local programs (i.e., not including
intergovernmental pass-throughs from higher levels).!’ Increases in
these figures suggest an easing of fiscal crisis. For instance, if cities
are still in a very weak bargaining position, per-capita property tax
revenues may remain the same even with property value growth if
cities were focused on limiting spending and passing potential
revenues on to residents. These spending figures also include local
government employment, a category that often decreases city
workers’ exposure to market Vvicissitudes through collective
bargaining, defined-benefit retirement plans, and in some cases less
racial discrimination. I also include the estimates of cities’ own
spending on health and human services (HHS), the category of
spending in which most welfare relief and redistributive healthcare

programs are included. More discrete policies in the analysis include



local laws raising the minimum wage, inclusive zoning affordable
housing policies, mandatory paid sick leave, and universal pre-K
school programs. These policies are less directly comparable across
cities because they are not budget line items; they are evaluated by

the cityhealth program’s policy experts according to “best practices”
18

In all of these policy areas (except paid sick leave), cities with

criteria.

steep gradients are more likely to enact the policy or collect/spend
more: the bivariate relationships between each of these outcomes is
statistically significant. When we consider the redistributive policies
together as an index, the relationship is noisy but highly suggestive.
The left panel of Figure 6.5 shows the relationship between metro-

area gradients and an index of overall redistributive effort by the
cities evaluated by cityhealth.!® The downward slope of the line
shows that, on average, there is a relationship between gradients
and policy adoption in general.
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Cities with steeper land gradients enact
more decommoedifying policies
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Figure 6.5 Land gradients and decommaodifying policies in big
American cities

Note: At left, the relationship between land gradients in 2010 and
a decommodifying policy index in 2016. Points indicated by city
abbreviation, and the line is a linear best fit. At right, standardized
multivariate regression coefficient estimates with 90% confidence
intervals of the relationship between value gradients and the
policy outcomes listed at left.

To take a closer look at whether this relationship holds up when
considered alongside other factors shaping local policy, I estimated
regression models for each of the policy measures. For each fiscal
category (total locally generated revenue, property taxes, local net
spending, and spending on HHS), I estimated a cross-sectional
multivariate model using 2016 data to assess the cross-city
relationship and a fixed-effects model to assess changes over time
(from 1980 to 2016) within cities. For each discrete policy (minimum
wage, inclusive zoning, paid sick leave, and universal pre-K), I
estimate a cross-sectional OLS model with the assessment of the
policy’s enactment as the dependent variable. Most of these policies



were enacted quite recently and are not appropriate for testing by
comparing to 1980. All ratio-level variables (i.e., the gradients and
budget items) are standardized to a mean of 0 and standard
deviation of 1 for visibility in the figure.?®

Also included in the models (but not shown here for clarity) are
covariates theoretically linked to local fiscal capacity and policy
decisions: the sectoral makeup of the local economy, metropolitan
fractionalization and popular support for a minimum wage (for 2016
cross-sectional models only).”! If value gradients are related to
policy decisions, the coefficient of gradient should be negative. Each
model of fiscal measures and minimum wage ordinances includes
forty-three cities (with two observations each, from 1980 and 2010,
for the fixed effects models), and each policy measure from
cityhealth includes the twenty-seven cities they evaluated. The right-
hand panel of Figure 6.5 shows the regression coefficient estimates

for the relationship between value gradients and spending or
enactment in the different policy areas.

The association between gradients and policy is all in the
predicted direction, though for most we cannot be confident the
relationships are statistically significant from zero. Cities with steep
gradients - namely 1 standard deviation steeper than the mean -
would be expected to raise about an extra $650-750 per capita in
2016, including about $300-450 per capita in increased property
taxes. Cities with steep gradients appear to engage in more overall
spending as well. In general, gradients are associated with an
increased local fisc, though it is not clear that this extends much to



redistributive spending per se: there is no significant increase in HHS
spending with a steeper gradient, either within or across cities.

For the other policies, the evidence is also weak but suggestive.
The relationships are estimated in the expected direction, but none
of them are statistically significant. This may be due in part to the
smaller number of measured observations on these policies, but also
to other major factors that influence local policy enactment. Even
among cities well positioned to act on inequality-ameliorating
impulses and with strong information economies, not all enact or
implement such policies. Conversely, a steep gradient is not required
for enactment of these policies: for instance, Los Angeles scores
very high on the index despite its famously decentralized
development patterns. While monocentricity is associated with local
decommodification policy adoption, it is neither necessary nor
sufficient for such changes; other factors matter powerfully as well.

Chief among these are state-level preemption laws. While shifts
in factors like gradients and public opinion can provide incremental
leverage that makes policy change marginally more or less likely,
cities’ place in their state constitutional order can make these kinds
of discrete local policies impossible. For instance, according to data
from the 2016 Cooperative Congressional Election Study, voters in
every city in this dataset overwhelmingly support an increased
minimum wage.?? Some cities have made that policy change, but
twenty-eight are barred by their state from doing so. Similarly,
seventeen of the cities face specific preemptions on local paid sick
leave requirements, and ten are preempted from passing



inclusionary zoning laws.?®> As Alexander Hertel-Fernandez details in
this volume, state politicians have recently been passing these
preemption laws specifically to block big-city attempts at these kinds
of policies, another powerful reminder that even as economic
obstacles to local policy are easing in some places, the other barriers
remain and are sufficient to stymie local decommodification. In my
analysis of the index, the only coefficient that was significant was an
index of state preemption activity.



Discussion: Clearing All the Hurdles

While far from conclusive, these relationships are suggestive of the
intuition behind theorists who argue that places with stronger
leverage may use it to gain some fiscal breathing room. However, in
complex policy arenas like this, the enactment and successful
implementation of more specific decommodification policies may
depend on the confluence of multiple necessary conditions and
sustained campaigns. Space constraints limit fine-grained discussion
of many cases, but we can draw some lessons from notable
successes in some of the places that score higher on the
decommaodification index.

First, as noted in the previous section, the political and

institutional context in which these policies are pursued matters. For
decades, big-city leaders have mostly embraced a market-oriented
neoliberal consensus that “government should give way to
governance” (Gross and Hambleton 2007), often at the expense of
other community or democratic values, and often eroding the public
sector in the name of efficiency. These mayors often faced very low
levels of electoral competition. Over the last decade or so, as the
local negative externalities of this model (especially inequality, rising
housing costs, and an increasingly punitive surveillance regime)
clarified, opposition coalitions have become more organized and
successful in contesting that neoliberal paradigm, in both specific
policy campaigns and elections. It has taken a long time, but



something like oppositional parties have arisen in several cities,
often from factions within the local ruling coalition. In Chicago and
New York, for instance, coalitions led by labor unions and operating
under “working families” banners have organized at the sub-city
level and built legislative coalitions that have substantially changed
the policy agenda in their cities, even as their overall coalitions
continue to substantially overlap with national and local Democratic
Parties. In places such as Seattle and San Francisco, where some
notable “firsts” in local minimum wage and healthcare programs
were passed, similar coalitions each employed a sophisticated two-
step institutional approach, backing direct-democracy campaigns to
change the representational structure of their city council, from at-
large to ward-based representation. This kind of council
representation has long been associated with more class- and race-
based descriptive representation and a larger local fisc (Bridges
1997; Welch and Bledsoe 1998). Shortly after the institutional
changes, the new Board of Supervisors in San Francisco enacted the
2007 Healthy SF program, and the Seattle City Council enacted the
first big-city $15 local minimum wage (Grumbach 2020).

In Illinois, Washington, and California, the most assertive recent
local measures have passed shortly after Democrats gained control
in the statehouse or governor’s seat, and many of the most
progressive policies on the subnational agenda are happening
statewide instead of at the local level (though driven by city
delegations) because of the states’ overwhelming Democratic
majorities. Statewide measures mute the intrametropolitan



competition dynamics described previously, so winning as a
statewide coalition is also a win for the city. Blue cities in Red states
face major hurdles, but such laws are not given: state policies are
the result of state politics, in which major cities can play an
important role, particularly if they can convince other interests that
local policies are truly local, will effectively solve urban challenges,
and help generate positive externalities for the state. Thus while we
might think of local leverage as a probabilistically associated cause
of local passage, an insurgent progressive coalition to mobilize public
sentiment against neoliberal received wisdom and at least tacit state
approval appear to be necessary factors in pursuing this kind of
agenda.

While we might conceive of these policies as part of a shared
agenda, and in general their adoption is mostly correlated across
cities, some of them target different constituencies with different
effects and tradeoffs. These will create divergent interests and
potentially complex coalitional dynamics. Minimum wage policies
help “pre-distribute” income to workers, who may or may not be
residents of the city in which the ordinance is enacted. The
distribution of work-residence combinations (live and work in the
center, live in the suburbs and work in the city, etc.) varies mostly by
region rather than KE presence, so it is unclear what effects this
would have. Universal pre-K benefits parents, firms, and (ideally)
children, but only residents of the city. As working families and new
Americans are displaced to the periphery, this policy becomes less
effective as a tool to mitigate educational inequalities.



The most controversial and perennial policy challenge in many
of these KE capitals is housing. Making real, coordinated efforts to
address the growing housing affordability crisis in particular is
absolutely crucial to produce decommodified life or even the
“escalator” effect of connecting people to the KE. Because access to
the KE is in part a function of physical proximity to it, the very land
gradients that provide cities with leverage also make housing highly
unaffordable for many current and potential city-zens. There is a
universal housing crisis for working-class people across metropolitan
America: in every one of the metropolitan areas and central cities
included in this chapter’s analyses, more than half of all households
earning less than $50,000 per year spend more than 30 percent of
their income on housing.?* This is taken to extremes in KE hubs: in
San Francisco, San Diego, Los Angeles, New York, Boston, and
Seattle, more that 75 percent of such working-class households pay
that much, and more than half of households with incomes $50,000-
75,000 do as well. When coupled with (or causing) low savings
rates, this is a recipe for dire insecurity and disappearance from the
economy through homelessness and involuntary mobility. Despite
this clear area for improvement, housing programs and particular
projects often meet extreme resistance from existing residents and
public officials alike. The United States has never done well to
provide housing support, and today the nation’s housing agenda
(and the national urban agenda broadly) relies almost entirely on
incentives for private action that are insufficient to meet this
challenge. Inclusionary zoning regulations to produce and protect



affordable homes in these KE hubs are a step in the right direction,
but are clearly insufficient - all six of those cities score high on the
cityhealth assessment of affordable housing policy, but their policies
are little more than window dressing in practice, insufficient to
address the scale of the challenge. Le Gales and Pierson (2019)

show that this problem is not unique to America’s “superstar” cities,
but they also observe that American cities do less to address the
problem. Robust metropolitan-level authorities like in London and
more aggressive housing production plans like in Paris still do not
fully solve the problem, but they might alleviate it significantly (Le
Gales and Pierson 2019; cf. Enright 2016). There is a serious political

tension here, because the reason for the gradient shift and relative
fiscal cushion is the successful commodification of land, measured by
its skyrocketing exchange vales. But what is good for the city is not
always good for the city-zen. Without such effort, other elements of
the decommodification agenda, such as an increased wages for
workers, will simply be transferred in directly to landlords. After all,
even if a New Yorker gets paid leave and free health care, a $15
minimum wage does not even pay the rent on the city’s average
one-bedroom apartment, which goes for $2,800 per month. Given
that even current residents struggle to afford living there, it appears
unlikely many more can be drawn in from elsewhere to experience
these benefits. This was the core of the national urban agenda for
decades, and even with a greater commitment of resources it is not
obvious what the right approach would be.



Finally, the policies mentioned here are in line with traditional
welfare-state policies, and focused on material security or provision
for households. Decommodification can also be undertaken
creatively in other areas as well, by treating the community rather
than the household. If the KE is as big a shift as the industrial
revolution, it may entail a durable change in our vision of the good
life as well. Such community foundations of life are easier in places
built for public interaction, and center cities’ public policy can be
adjusted to actually create such places. Often this can be
accomplished without exorbitant expense or the kinds of visible
actions that state legislatures may be tempted to preempt. Three
examples are (1) subsidized cultural production by local residents,
drawing on local and international traditions, which can provide
diversion, meaning, professional development, access to KE niches,
and employment while contributing directly to both gentrifiers’ taste
for variety and KE firms’ appetite for creative content; (2) enhanced
public goods such as libraries, which can provide educational
services, bridge stubborn digital divides, and serve as community-
oriented “palaces for the people” (Klinenberg_2018); and (3) heavily
subsidized, high-quality mobility alternatives, including encouraging
cycling and public transit, and which might mitigate some of the
inequalities generated by residential segregation, promote dense
affordable development, improve health outcomes related to
sedentary car-based lifestyles, and ease environmental degradation.
This is a shortcoming in most North American cities, but a push for
transportation reform is long overdue.



Conclusion and Notes from 2020

The theories and new patterns discussed in this chapter are based
on observations from before 2020; the COVID-19 pandemic
illustrates the limits of localist hopes that city leaders can “run the
world.” First, the scale of the epidemic quickly overwhelmed local
governments’ material capacity to respond to significant challenges
alone, and their biggest strengths in normal times - openness,
connectedness, and density of activity - were devastating
vulnerabilities for this kind of threat. Second, the inequalities of the
KE were laid bare and exacerbated by the epidemic itself: while
many white-collar workers could transition online, persons who
perform the embodied work of the digital economy and its attendant
lifestyle amenities, especially in big cities, were much more exposed
to both the disease and the pursuant economic downturn. The
ultimate effects of this will not be understood until well after this
book is in print. One question that was asked early in the pandemic
was whether cities are “done” due to concerns about density and
disease. This is likely an overreaction, but the forced test-run of
remote work, especially for KE jobs, may indeed have significant
effects, decreasing some agglomeration economies and reducing
demand for central city office space.

Another shift has been made more obvious and urgent by the
uprisings and protests in response to police violence in many cities
across the country. Because race and class are deeply entwined in



most American cities and the nation as a whole, it is impossible to
actually pursue a decommodification agenda at the local level
without making it a racial equity agenda (Flynn,_ Holmberg_et al.
2017). The artificially flattened cities of 1980 were the result of
explicitly racist policies, and the mass incarceration of the

subsequent decades separates many, especially Black Americans,
from real participation in economic and civic life. In this area, the
egalitarian policy requires a long overdue scaling back of carceral
state activity, which remains particularly intense even in many
otherwise progressive cities.

Finallyy, even as some central cities recover and enact
decommodifying policies, spatial inequalities are sure to persist or
grow at several scales. Nationally, even if gradients tended to
steepen in all kinds of cities, the differences in value across city-
regions are large and growing, and aggressive decommodication
may be a luxury good (Moretti 2012). Development and

decommodification strategies may need to vary widely across cities.
While New York can reject a major project like Amazon HQ2 and
offset the loss by taxing nine-figure penthouses, Detroit’s political
agenda includes neither option.

At a metropolitan scale, the “urban renaissance” is not the only
change afoot. While some suburbs remain exclusive and
homogeneous, suburbia as a whole is rapidly diversifying. Central-
city policies would do little for suburban communities where
traditionally “urban” concerns with expensive solutions like poverty,
aging populations, decaying infrastructure, and even immigrant



incorporation measures are becoming more salient features of the
governing agenda. Many older-inner-ring suburbs may now have
more in common with their central cities than with favored-quarter
enclaves, but are even less equipped to compete. Their fiscal
scarcity is liable to be even more severe (Jimenez 2014). Along with

a recent leftward shift in inner-suburban national partisan affiliation,
these circumstances may help reconnect some cities and suburbs
and help to develop some of the regional institutions common in
cities abroad. Though this is not particularly likely, such steps would
enhance the efficacy of using local policy to promote equitable social
outcomes.

Finally, at a city and neighborhood scale, as Jessica Trounstine
notes, affluent property holders have frequently - perhaps always -
sought to insulate themselves from redistribution through territorial
regulations including zoning and government formations of various
types; they have been adaptive, creative, and resilient in doing so
(Nightingale  2012; Trounstine 2018). Those returning to
contemporary cities may be no different. Today, similar institutions

such as opportunity zones, business improvement districts, and tax-
increment-financing  districts concentrate the benefits of
revalorization rather than sharing them citywide. Study of this policy
area is highly technical and varies by place and even individual
project. Without capture of this value for general purposes,
increased value in these cities will exacerbate inequality - even those
with access to spillover benefits of the KE will struggle to remain
within their own communities. Single policies will not do the trick;



sophisticated, adaptive problem-solving to a range of challenges will
be required to meet the democratic demands of the twenty-first-
century metropolis.

1 In this chapter, I follow refer to policies as “inequality
mitigating” and “decommaodifying” policies interchangeably for the
sake of legibility. Most broadly, I mean public policy measures
taken to insulate persons from the vicissitudes of cyclical scarcity
and encourage the development of their persons and membership
in common life in ways not directly connected to their purchasing
power, income, or labor force status. This may entail traditional
redistributive programs, regulations including “predistributive”
efforts to shape market outcomes rather than correct after the
fact, public goods provision, and other equity-enhancing reforms
that mitigate categorical harms that produce, reproduce, or
aggravate the material stratification order.

2 The key questions are about whether outcomes derive from
unbalanced resources and incentives to compete in a pluralist
framework (Dahl 1961 and critics); from elites’ imperative to
increase rents in the growth machine (Logan and Molotch 1986);
from the dependence of local officials on private-sector
participation in informal regime coalitions (Stone 1989); or from
the fiscal discipline supplied by bond rating agencies and mobile
taxpayers (Hackworth 2007; Peterson 1981).

3 For one example and a historiography of this “regionalist”
perspective, see (Dreier et al. 2004: ch. 6).

4 Brookings/Urban Tax Policy Center:
www.taxpolicycenter.org/briefing-book/what-breakdown-revenues-



http://www.taxpolicycenter.org/briefing-book/what-breakdown-revenues-among-federal-state-and-local-governments

among-federal-state-and-local-governments.

> Author’s analysis of Pierson, Hand, and Thompson (2015) and
data from the Government Finance Database.

% See Lichtenberger (2015) for a summary of alternative models.

7 See Rodden (2019) for an account of this shift.

8 Like many of our racist policies, the spatial pattern of redlining
seems distinctively American. Major cities abroad often have
regulations that concentrate, displace, and disadvantage the poor,
but I am aware of none that designed or implemented a
regulatory regime that so powerfully hollowed out the center of
the metropolis.

9 Steven Manson, Jonathan Schroeder, David Van Riper, and
Steven Ruggles. IPUMS National Historical Geographic Information
System: Version 14.0 [Database]. Minneapolis, MN: IPUMS. 2019.

10 The value of rental homes